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THE IMPORTANCE OF AVOIDING NON-NEGOTIABLE PAPER 


There are times when it is important for a banker to know 
whether a note, which he is purchasing, is negotiable. 

This is true because the right to collect on a note sometimes de- 
pends upon its being negotiable. 

For a good illustration, take the case of Farmers’ National Bank 
v. Stanton, first among the banking decisions published in this issue. 

The defendants are the signers of the promissory note involved 
in the ease. They signed, as makers, a note for $5,000 and interest, 
payable to the order of a concern, known as the Lower System of 
Merchandising, six months after date. They delivered the note to 
the payee in payment for shares of its capital stock. 

The plaintiff is a bank, which purchased the note from the 
payee before maturity, for value and in entire good faith. In other 
words, the bank was a holder in due course. The holder in due 
course of a negotiable instrument, it may be said, is a favorite of 
the law, and is protected against many defenses that would be 
available as against the original payee. 

Before the note matured the makers discovered that they had 
been the victims of a swindling operation. They found out that the 
officers of the Lower System had misrepresented the financial stand- 
ing of that corporation and the value of its stock. The Lower Sys- 
tem, to use the words of the court, ‘‘was a worthless concern, being 
promoted by men who had taken to themselves more than half its 
authorized shares of $100,000, for which they had never paid.’’ 

The evidence also fairly tended to show that the promoters ‘‘con- 
centrated their efforts upon the defendants, and by the usual acts 
and blandishments and persuasions, which characterize such enter- 
prises, induced them to buy several thousand dollars ‘worth’ of the 
stock at the specially favorable rate of $16 per share, when, so far 


as the record shows, such shares had no value whatever.”’ 
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So the defendants refused to pay the note and, when they were 
sued by the bank, they set up the matters referred to above and 
claimed that they constituted a good defense because of the fact that 
the note was non-negotiable. 

The fact is that the defense of fraud and misrepresentation is 
not good against the holder in due course of a negotiable instrument. 
But it is good against the holder of a non-negotiable instrument. 

The inquiry here, therefore, first directed itself toward the ques- 
tion of negotiability. The note contained the following clause: 


*‘And we hereby authorize the holder hereof to extend the pay- 
ment of the same or any part thereof from time to time by reception 
of interest in advance or otherwise without impairing our several or 
joint liabilities.’’ 


This is a popular clause in promissory notes, and it has been re- 
peatedly held that it destroys the negotiability of the note in which 
it appears. It was so held here. And because the note was not 
negotiable, the defense of fraud was good, notwithstanding the good 
faith of the bank, and the bank could not enforce the note against 
the makers. 

The reason why the note is not negotiable is because it does not 
conform to the requirements of the Negotiable Instruments Law with 
regard to the time of payment. That statute provides that, in order 
to be negotiable, a bill or note must be ‘‘payable on demand, or at 
a fixed or determinable future time’’. By the terms of the note its 
time of payment could be extended indefinitely and it might never 
mature. 

This is a case where a $5,000 loss had to be thrown upon a party 
innocent of any wrongdoing. In fairness it would seem that the 
loss should be assumed by the makers of the note. They made the 
investment, and when it went wrong it was their misfortune rather 
than the bank’s. And on them the loss would have fallen had the 
note been negotiable. The decision brings out forcibly the im- 
portance to the purchaser of commercial paper of examining the 
paper as to its negotiability. One great fault in the preparation of 
promissory note forms, for use by banks, lies in the desire to crowd 
in too many provisions intended for the advantage and protection of 
the bank. This decision shows that a clause intended to benefit the 
bank can have just the opposite effect. 
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CHECKS HONORED IN EXCESS OF AGENT’S AUTHORITY 
TO DRAW 


A substantial loss, which resulted from a bank’s honoring checks 
drawn by a depositor’s agent, in amounts exceeding a maximum of 
$1,000, prescribed by a power of attorney on file with the bank, is 
disclosed in the decision of the United States Cireuit Court of Ap- 
peals in the case of First National Bank of Philadelphia v. Farrell, 
272 Federal Rep. 371. 

The plaintiffs were members of a firm, engaged in the business 
of buying and selling commercial paper, having their main office in 
Boston and operating branches in Philadelphia and other cities. The 
plaintiffs’ Philadelphia office was in charge of a manager named 
Snyder. Upon making a sale, it was the manager’s duty to deposit 
the proceeds promptly in the Girard National Bank, to report the 
same by telegraph or telephone to the plaintiffs at Boston, and to 
forward to them a duplicate deposit slip. Each deposit slip left with 
the bank and each duplicate was required to show not only the 
amount of the deposit, but the name of the person from whom the 
money or check entered on the deposit slip had been received. Sny- 
der had no authority to draw checks against this account and the 
account is not directly involved in the litigation. 

A petty cash account was opened by the plaintiffs in the defend- 
ant bank and a power of attorney was filed with the bank authoriz- 
. ing Snyder to draw against the account, but ‘‘in no event to draw in 
excess of $1,000 at any one time’’. The power of attorney gave 
Snyder ‘‘full authority to manage and make settlement of such 
account,’’ and also to indorse and deposit commercial paper therein. 

Briefly, then, Snyder had authority to deposit without limit in, 
but not to draw against the account with the Girard National Bank: 
And he had authority to deposit without limit in the account -with 
the defendant bank, and also authority to draw against this account, 
as often as he chose, any amount not in excess of $1,000 at any one 
time. 

After conducting the plaintiffs’ business in an orderly manner 
for about five years, Snyder conceived a scheme whereby he could 
obtain for speculative purposes, the use of his firm’s money for short 
periods as it flowed from the sales of commercial paper through the 
two Philadelphia banks to the plaintiffs in Boston. 

Snyder’s scheme, as described in the opinion, was as follows: 

‘*When his principals sent him commercial paper, Snyder had to 
account for it either as unsold or sold. If sold, he was required to 
account for the proceeds by sending to the plaintiffs the stamped 





476 THE BANKING LAW JOURNAL 


duplicate deposit slip of the Girard National Bank, evidencing de- 
posit of such proceeds with that institution. Having no power to 
draw on this account, Snyder, in order to use the plaintiffs’ money; 
had to get it before it reached this account. Therefore, instead of 
depositing the proceeds of sales of negotiable paper to the credit of 
the plaintiffs’ main account with the Girard National Bank as he 
should have done, he deposited the same, or much of them, to the 
credit of the plaintiffs’ petty cash account with the First National 
Bank, the defendant. Having authority under the power of attorney 
to draw against this account by as many checks as he chose, but 
never at any one time for a sum in excess of $1,000, he could have 
drawn from the defendant bank by checks within that limit all the 
money he there deposited to the credit of the plaintiffs. But, as 
his speculative transactions were large and as his deposits made to 
meet them were correspondingly large, drafts by a great number of 
checks for small amounts would inevitably have excited suspicion. 
He therefore drew against the plaintiffs’ account with the defendant 
bank (thus augmented) by checks substantially larger in amount 
than those authorized by the power of attorney. These checks the 
bank honored. 

‘*By this means Snyder drew for his personal use large sums of 
money from the plaintiffs’ account with the defendant bank. But 
money thus obtained had to be used quickly and had to be restored 
or replaced by other money, because in the plaintiffs’ method of 
doing business the proceeds of negotiable paper which Snyder had 
reported as sold were required presently to appear by duplicate de- 
posit slip to have been deposited in the Girard National Bank. Such 
deposit was imperative upon Snyder. To make it he had to have 
money. He found the money by appropriating the proceeds of later. 
sales, and, depositing them with the Girard National Bank, he re- 
ported such deposits as the proceeds of earlier sales. He did this 
in ane of two ways, and, when under the necessity of forcing fig- 
ures, he did it in both ways. They were these: First, he deposited 
with the Girard National Bank the check of a purchaser in a later 
transaction, drawn as always to the order of the plaintiffs, properly 
noted as to name and amount on the original deposit slip, making 
the duplicate deposit slip show the same money entries as the orig- 
inal but leaving it blank as to the name of the maker of the check. 
Such duplicate, showing correctly the amount deposited but being 
mute as to the maker of the check deposited, the paying teller of the 
Girard National Bank stamped in evidence of the deposit made, and 
on its return to Snyder he falsified it by filling in the blanks with 
the name of the purchaser of a previously reported sale. Or second, 
Snyder drew a check for an amount in excess of $1,000 on the plain- 
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tiffs’ account with the defendant bank and deposited it to the credit 
of the plaintiffs’ account with the Girard National Bank. By the 
latter move Snyder would, of course, get none of the plaintiffs’ 
money, but he would thereby be able to make the necessary deposit 
to cover earlier sales, or to force the figures properly to correspond. 

‘Transactions of this character carried Snyder over for only @ 
few days at a time, but during such short periods he was able to 
use the plaintiffs’ revolving funds in an amount which remained con- 
stant at between $90,000 and $100,000. Obviously he was required 
to repeat these transactions again and again in order to keep him- 
self in speculative funds and to keep a few days ahead of exposure. 

“*These transactions, running from July, 1915, to May, 1917, grew 
in bulk to 382 checks, each in excess of $1,000, honored by the de- 
fendant bank in violation of the plaintiffs’ power of attorney, and 
aggregated the astonishing sum of $3,161,981.74.’’ 

After discovery the plaintiffs brought this action against the 
bank to recover a book balance of $751.96 admittedly due, and the 
sum of $92,750, the amount which they claimed should have remained 
to their credit had the defendant bank observed their power of 
attorney and had it not honored checks in excess of the authority 
there conferred and limited; first, however, giving the defendant 
bank credit for all moneys paid on checks unlawfully honored in 
excess of $1,000 which had ultimately reached them through re- 
deposit with the Girard National Bank. On these items with inter- 
est, less a small credit not in issue, the trial judge, sitting without a 
jury, entered judgment for $94,445.26. 263 Fed. 778. 

On this appeal, the bank contended that, inasmuch as Snyder 
had been granted full authority to manage and settle the account, 
the bank was bound by facts disclosed by the canceled vouchers and 
periodical statements returned to Snyder, and that the bank was 
not liable to the plaintiffs for unlawful withdrawals following the 
period when, by a proper examination of the accounts, the fraud 
should have been discovered by the plaintiffs. 

There is a rule that a depositor is bound to examine the state- 
ments of his account, sent to him by the bank, and to report 
promptly any irregularities found therein. His failure in this regard 
is a binding admission that the account is correct. It is also held 
that, where a depositor entrusts the examination of the account to 
an agent who has been guilty of fraudulent withdrawals, the de- 
positor is charged with notice of any facts which a personal exam- 
ination of the account would have disclosed. 

But the court pointed out that this rule had no application where 
the primary cause of the loss was the neglect of the bank to observe 
the limitations of the agent’s authority, as prescribed by the power 
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of attorney on file with the bank. As expressed by the court, ‘“The 
law did not impose upon the depositors in this case the duty to 
check up a pass-book or examine monthly statements to prevent the 
defendant bank from continuing its own wrongful conduct; nor did 
the law exonerate the bank from acts which it knew were wrong, 
simply because the depositors had not found it out and had not 
told it to stop.’’ 

It appeared that, in the course of his manipulations, Snyder, find- 
ing himself pinched for time within which to cover his withdrawals, 
deposited funds of his own aggregating $35,385.06 in the defendant 
bank. The Appellate Court decided that this sum should be dedueted 
from the amount of the judgment entered in the lower court. 


BANK LIABLE IN DAMAGES FOR BREACH OF CONTRACT 
TO MAKE EXCESSIVE LOAN 

Most, if not all, of the states have a statute which prescribes the 

maximum amount which a bank may loan to one individual, firm 


or corporation. The amount fixed is generally a percentage of the 
bank’s paid-up capital and surplus. Notwithstanding these statutes, 


banks frequently make loans in excess of the prescribed amount. 
Sometimes a subterfuge is resorted to, to make the loan appear to 
be several smaller loans to as many different individuals. Other 
times the loan is made with apparent lack of knowledge of the stat- 
utory limitation. There have been a number of cases wherein a 
bank, wishing to recover money loaned, has been met with the de- 
fense that the loan was in excess of the statutory limit and there- 
fore void. In those cases it has uniformly been held that the loan, 
although in violation of the statute, is not void, so as to prevent its 
recovery by the bank. The penaities provided are regarded as a 
matter between the bank and the state. 

A rather unusual situation arose under a statute of this kind, in 
the case of Bank of College View v. Nelson, a Nebraska decision 
published among the legal decisions in this issue. In this case, a 
bank had entered into an agreement to loan a certain amount of 
money for a specific purpose, and later refused to advance the money 
on the ground that the amount agreed upon was greater than the 
amount which the bank was permitted by law to loan. In an action 
which the bank brought against the prospective borrowers, to en- 
force certain notes signed by them, they counterclaimed for dam- 
ages by reason of the bank’s breach of contract in refusing to 
make the loan. It was held that the defendants were entitled to dam- 
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ages. The sum of $2,056.27 was due to the bank on the notes involved 
in the suit, and the jury gave the defendants damages in the sum of 
$2,056.37, or ten cents more than the amount to which the bank 
was entitled on the notes. 

In the opinion it was said: ‘‘The statute does not declare that 
excessive loans are void. They are generally enforced. In the pres- 
ent ease both parties had performed the contract to such an extent 
that a heavy loss fell on the borrowers through failure of the lender 
to perform fully all of its obligations. Where the law permits a 
bank to enforce a contract for an excessive loan, it should not be 
permitted to escape liability for the damages resulting from its fail- 
ure to fully perform such a contract. For these and other reasons, 
the great weight of modern authority supports the doctrine that 
courts will not refuse to enforce a bank’s contract for the loan of 
money, or disallow damages for a breach thereof, merely because 
the amount lent exceeds 20 per cent. of the capital and surplus, not- 


withstanding a statute penalizing the banker for exceeding that 
limit.”’ 


BANK HELD LIABLE FOR SURRENDERING COLLATERAL 


Among the legal decisions published in this issue is one by the 


Supreme Court of South Dakota, Aulwes v. Farmers’ Bank of Hum- 
boldt, wherein a bank was held liable to a person, who deposited 
securities with it, as collateral for a loan, for delivering the collat- 
eral over to a third party. 

It appeared that the plaintiff in the action had borrowed money 
from the defendant bank, for which he had given the bank his prom- 
issory note. As collateral for the loan, he deposited with the bank, 
a note and check, both of which were signed by a person named 
Meyer. When the note matured, Meyer paid the amount due on it 
to the bank, and the bank thereupon delivered the note to Meyer, 
and at the same time handed him the note and check which he had 
signed and which the plaintiff had left with the bank as collateral 
security. It was held that the bank was liable to the plaintiff on 
the theory that it had converted the note and check. 

In the opinion it was said, ‘‘Appellant cites numerous authori- 
ties in support of its contention that the holder of collateral se- 
curity for the payment of a debt may sell such debt and transfer 
the collateral security to the purchaser. This is a general rule of 
law, but it does not authorize a pledgee to surrender a negotiable 
instrument to the maker.”’ 
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This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK NOT ALLOWED TO RECOVER FROM 
MAKER OF NON-NEGOTIABLE NOTE 


Farmers’ National Bank of Oskaloosa v. Stanton, Supreme Court of 


Iowa. 182 N. W. Rep. 647. 


The defendants signed as makers, a promissory note for 
$5,000, payable six months after date, to the order of a corpora- 
tion known as the Lower System of Merchandising. The note 
was delivered to the payee in payment for shares of its capital 
stock. It contained a clause authorizing the holder to extend the 
time of payment ‘‘from time to time by reception of interest in 
advance or otherwise without impairing our several or joint lia- 
bilities’’. The plaintiff bank purchased the note from the payee 
before maturity, for value, and without notice of any. defense to 
or infirmity in the note. When the bank brought suit against 
the makers. they defended on the ground that the stock was 
valueless and that the payee obtained the note from them by 
misrepresentation and fraud. It was held that the clause above 
quoted, authorizing time of payment to be indefinitely extended, 
rendered the note non-negotiable and open to defenses. The bank 
was, therefore, not entitled to recover against the makers. It 
was held that the fact that the makers, at the time of executing 
the note,,had reason to believe that the payee would transfer the 
note to the plaintiff bank, did not estop them from setting up the 
defense of fraud. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 670. 
431 
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Appeal from District Court, Mahaska County; D. W. Hamilton, 
Judge. 

Action at law to recover from defendants the amount alleged to 
be due to the plaintiff upon a promissory note. Trial to a jury. 
Verdict and judgment for plaintiff, and defendants appeal. Re- 
versed. 

Thos. J. Bray and John E. Lake, both of Oskaloosa, for appel- 
lants. 

David S. David, Burrell & Devitt, and McCoy & McCoy, all of 
Oskaloosa, for appellee. 

WEAVER, J.—The action is brought upon a promissory note for 
$5,000 and interest, executed by the defendants and made payable to 
the order of the Lower System of Merchandising. It bears date of 
August 23, 1916, and is made payable six months thereafter. Em- 
bodied in the instrument is a clause as follows: 


‘And we hereby authorize the holder hereof to extend the pay- 
ment of the same or any part thereof from time to time by recep- 
tion of interest in advance or otherwise without impairing our sev- 
eral or joint liabilities.’’ 


Alleging that it is the owner of this note and that the debt is 
wholly unpaid, the plaintiff bank asks judgment thereon. 

Defendants admit the making of the note, but deny all liability 
thereon. By way of affirmative answer the defendants plead that 
the note is non-negotiable, is wholly without consideration, and was 
obtained from them by fraud. They allege that the same was given 
for 375 shares of the capital stock in a corporation known as the 
Lower System of Merchandising; that such purchase was made and 
the note given at the solicitation and by the procurement of Robert 
Green, W. E. Lower, and G. J. Thomas, officers of said corporation, 
who falsely represented to the defendants the financial standing and 
condition of the corporation. They further allege that they believed 
and relied upon said representations, and in reliance thereon gave 
the note in suit; that in truth and in fact said corporation proved 
to be a mere sham, without capital or assets; and that the shares of 
stock were absolutely worthless. 

Replying to this defense, the plaintiff alleges that it purchased 
the note in due course for a valuable consideration and without no- 
tice of any infirmities therein or of the existence of any defense 
thereto. It further alleges that defendants made the note knowing 
that it was to be negotiated to the plaintiff, and with such knowl- 
edge assured the plaintiff that the note was all right, and by reason 
thereof defendants are now estopped to plead ot prove the defenses 
set up in their answer. 
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The case was tried to a jury, which returned a verdict for plain- 
tiff for the full amount of the note. 

Notwithstanding the very extended briefs of counsel on either 
side, an examination of the record leads us to conclude that the 
result of this appeal must turn principally upon few propositions. 
So far as the case depends in any degree on the settlement of dis- 
puted facts, the verdict of the jury would seem to be final, and we 
shall not attempt their discussion. The debatable questions in this 
court are those arising upon exceptions taken to the court’s charge 
to the jury. 

Among other things, the court instructed as follows (para- 
graph 4): 


‘“*You are instructed that the note sued upon, which has been 
admitted in evidence as Exhibit A, is a non-negotiable note, and that 
said note is subject to all the defense in the hands of the plaintiff 
bank that it would have been subject to had suit been brought 
thereon by the Lower System of Merchandising, the payee named in 
said note; therefore, if the defendants have established their defense 
of false and fraudulent representations by a preponderance of the 
evidence guided by these instructions, then your verdict should be 
for the defendants, unless you find that the plaintiff has established 
by a preponderance of the evidence its plea of estoppel, as explained 
hereafter in these instructions.”’ 


Referring again to the plaintiff’s plea of estoppel, the court, in 
paragraph 10, used the following language: 


**Tf, when you have considered all the evidence in this case and 
weighed the same in the light of these instructions, you do not find 
that there was fraud in the inception of the note and that it was 
wholly without consideration when given by the defendants to the 
Lower System of Merchandising, then your verdict must be for the 
plaintiff for the full amount of the note with interest thereon accord- 
ing to the terms of the note. 

‘*But, if you find from a preponderance of the evidence that the 
note in suit was procured by the Lower System of Merchandising 
from the defendants by and through fraudulent representations 
made by Robt. B. Green, W. E. Lower, G. J. Thomas, or some one 
of them, and that it was wholly without consideration, then your 
verdict should be for the defendants, unless you further find by a 
preponderance of the evidence that the plaintiff in good faith pur- 
chased the said note for a valuable consideration and that the de- 
fendants knew that said note was to be negotiated and consented 
thereto prior to the time that the plaintiff obtained said note, then 
you are instructed that, even though you find that said note was ob- 
tained from the defendants through fraud and false representations, 
as claimed by them, they would be estopped from setting up the 
claim of fraud as a defense to said note in the hands of the plain- 
tiff.’’ 
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Still further upon the same topic the court again charged (para- 
graph 19): 


‘*You are instructed that, if you find that the defendants at the 
time they executed the note in suit knew it was to be transferred to 
the plaintiff, and if they had reason to believe that the plaintiff was 
about to purchase said note for a valuable consideration, they must 
suffer the loss, if any they have sustained thereby, because it is a 
maxim of the law that when one or two persons must be made to 
suffer from fraud or misconduct of another that the one who placed 
it within the power of such persons to perpetrate the fraud or do 
the wrong must bear the loss; and the defendants, believing or hav- 
ing reason to believe that their signing of said note would cause the 
plaintiff to part with a valuable consideration for the same, could 
not remain silent and now be heard to say that said note was ob- 
tained by fraud and without consideration.’’ 


To this was added paragraph 20, as follows: 


**You are instructed that, if you find from the evidence that at 
the time of the execution of said note by the defendants that they 
had knowledge of the fact that said note was to be sold to the plain- 
tiff bank and acquiesced therein, and that at the time of the trans- 
fer of said note to the plaintiff bank the cashier of said plaintiff 
bank was advised that the defendants had notice of the fact that 
said note was to be sold to said bank, and that the bank, in pur- 
chasing said note, relied upon the assurance given to said bank that 
the defendants acquiesced in the bank purchasing the said note, then 
and in that event, if you so find from a preponderance of the evi- 
dence, the defendants would be estopped from asserting any de- 
fense to said note upon the ground of fraud or misrepresentations, 
and, if you so find, your verdict must be for the plaintiff in the sum 
of the amount of said note together with interest from the date of 
execution thereof.’’ 


Before entering upon a discussion of the instructions, it may be 
well to say that the defendants’ evidence was such as fairly tended 
to show that the ‘‘Lower System of Merchandising’’ was a worth- 
less concern, being promoted by men who had taken to themselves 
more than half its authorized shares of $100,000, for which they had 
never paid; that they concentrated their efforts upon the defendants, 
and by the usua! acts and blandishments and persuasions which 
characterize such enterprises induced them to buy several thou- 
sand dollars ‘‘worth’’ of the stock at the specially favorable rate of 
$16 per share, when, so far as the record shows, such shares had no 
value whatever. This is, of course, not very material if defendants 
are estopned to defend against suit by the plaintiff, but, if under the 
law they are not so estopped, then their right to plead and prove 
the facts ought not to be disregarded. 
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As will be seen by the first instruction above quoted, the court 
held that the note is non-negotiable, and in the absence of estoppel 
is subject to all the defenses in a suit by the bank which would 
have been available to the defendants had the suit been brought by 
the Lower System of Merchandising itself. This is undoubtedly cor- 
rect. We have frequently held that a note containing a condition 
by which the holder can extend time of payment indefinitely is non- 
negotiable (Bank v. Weber, 180 Iowa 696, 164 N. W. 233, L. R. A 
1918A, 432; Quinn v. Bane, 182 Iowa 843, 164 N. W. 788), and, the 
trial court having so instructed, it was the law of the case for the 
jury. There is some doubt whether the rule stated in the quoted 
paragraph is quite consistent with other instructions given in the 
charge, but its correctness is not open to serious question. It being 
eonceded then, as it must be, that the note is non-negotiable, we 
reach the vital question whether defendants were in any manner 
estopped to plead and prove their alleged defense to the suit brought 
upon such note by the bank as an alleged innocent purchaser? 
Another pertinent form of the inquiry is whether the court erred in 
its charge to the jury concerning the law applicable to the pleaded 
estoppel? 

That the maker of a note having a good defense to an action 
thereon may estop himself to take advantage of it cannot be doubted. 
But can it be said that the maker of a non-negotiable note is 
estopped to rely on any defense he may have thereto simply because 
he knows that the payee taking the note intends to negotiate it, or 
will negotiate it, or is likely to negotiate it to a third person? We 
think this must be answered in the negative. Non-negotiable paper 
is assignable under our statute and practice, and, while the common- 
law requirement that the assignee of such paper must sue, if at all, 
in the name of the payee, thereby opening the door to all defenses 
which the maker could plead had the paper never changed hands, 
has been abolished and the assignee may sue in his own name, the 
maker’s right to defend still exists undiminished. The rules per- 
taining to innocent holders are peculiar to the law of commercial 
paper, and a non-negotiable instrument is not ‘‘commercial paper,’’ 
and the assignee of it acquires no other or higher right than was 
held by his assignor. Tabor v. Foy, 56 Iowa 542, 9 N. W. 897; Lut- 
ton v. Baker, 174 N. W. 601, 6 A. L. R. 1696. Every man executing 
a non-negotiable note does it knowing it may be sold or disposed of 
to another, and every person buying such paper knows he takes it 
subject to every defense which would have been available to the 
maker had it not been negotiated. He owes the world no duty to 
stand on guard and publish warning to others that he preserves the 
right to defend against its collection by a transferee if it shall hap- 
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pen that there is ground for such defense. The note itself carries 
such warning on its face. It may well be that, if the maker of such 
note, knowing the existence of a good defense, encourages or advises 
another to purchase it, he may estop himself from making such de- 
fense against the suit of one whom he has thus deceived or misled. 
But surely it cannot be true that the mere fact he ‘‘has reason to 
believe’’ that the payee of his non-negotiable note intends to sell it 
or put it up as collateral at the bank will deprive him of his right 
to defend when sued thereon. It may well be that at the time the 
note is given the maker has no knowledge or suspicion of the fraud 
which has been practiced upon him or that he will have any defense 
to the note when it shall fall due. How, then, can he estop by his 
silence concerning a motion of which he has no knowledge? The 
language we have quoted from the tenth paragraph of the charge is 
especially open to criticism on this ground. There the jury were 
told ‘‘that, if the defendants at the time of making the note knew 
or had reason to know that plaintiff was about to purchase it for a 
valuable consideration, they (defendants) must suffer the loss,’’ be- 
eause they could not be permitted ‘‘to remain silent and now be 
heard to say the note was obtained by fraud and without consider- 
ation’’. The vice of this instruction is at once apparent when we 
stop to reflect that it is speaking of the situation at the very moment 
of the execution of the note, when presumably defendants believed 
they were receiving value therefor, and had neither knowledge nor 
suspicion that they were being made the victims of fraud and mis- 
representation. How could they justly be held culpable for being 
‘*silent’’ as to facts of which they were ignorant? Was not the very 
fact that the note was non-negotiable sufficient notice to the bank 
that in purchasing the same it took the risk of any defense thereto 
which might have been asserted against it in the hands of the man 
or men to whom it was given? The idea that an estoppel arose 
against the defendants on such ground was greatly emphasized by 
the trial court by its repetition in three or four different forms and 
in different connections, and the jury, if obedient thereto, could not 
have done otherwise than find for the plaintiff. The prejudicial 
character of such misdirection is evident, and a reversal must neces- 
sarily result. 

The evidence discloses that about the time that the note was 
given a written agreement between defendants and the Lower Sys- 
tem of Merchandising was entered into, for the purchase of the 
stock, and in specifying the manner of the payment of the price 
therefor defendants agreed to make and deliver to the seller ‘‘their 
negotiable promissory note for $5,000,’’ and it is suggested in argu- 
ment that this undertaking is entitled to weight in determining the 
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rights of the parties to this litigation. We think it immaterial. The 
note given is confessedly non-negotiable, and the jury were so in- 
structed. Its character as such is in no manner affected by the 
terms of the other contract, and it is by the law applicable to non- 
negotiable instruments the case is to be governed. 

There is no evidence that plaintiff, before buying the note, made 
any inquiry of the defendants for information concerning it, or re- 
ceived from the defendants any assurances relating to it. The wit- 
ness Green, who acted for the merchandising corporation in selling 
the note to the bank, testified over defendants’ objection that in mak- 
ing such sale he informed the cashier, who acted for the bank, that 
defendants knew of the purpose to cash the note and consented 
thereto, and, as we understand the record, the cashier claims that he 
relied upon such information in making the purchase. It is with ap- 
parent reference to this testimony that the court in the twentieth 
paragraph of its charge speaks of the ‘‘cashier being advised that 
defendants had notice of the fact that the note was to be sold to the 
bank, and that the bank in purchasing the note relied upon the 
assurance given to said bank that the defendants acquiesced in the 
bank’s purchasing said note.’’ For reasons already sufficiently 
stated, the mere knowledge or consent or acquiescence of the de- 
fendants concerning the purpose of the corporation to sell or of the 
bank to buy the note could not affect the right of defendants when 
sued by the bank to assert any defense which would have been avail- 
able to them if sued by the payee. Moreover, it must be said that 
the objection to the evidence here referred to should have been sus- 
tained, and the testimony excluded as being both incompetent and 
immaterial. 

It is said for the appellee that the jury found there was no fraud 
in the inception of the note, and that, such being the case, the judg- 
ment against defendants must stand. But the record does not show 
any such finding. There was, it is true, a general verdict for the 
plaintiff, but this by no means implies a finding that there was no 
fraud, for under the eourt’s instructions to which we have referred 
the jury may have believed that such fraud was in fact perpetrated; 
but, yielding to the erroneous instructions on the question of estop- 
pel, returned their verdict accordingly. There was no special finding 
or verdict on the issue of fraud in the inception of the note, and the 
court cannot say or assume that such issue was found in plaintiff’s 
favor. 

The appellant takes many other exceptions to rulings made and 
instructions given by the trial court. Some of the objections so 
made are not without merit, but they involve less material features 
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of the case which are not likely to appear on a retrial, and we will 
not prolong this opinion for their consideration. 
For the reasons hereinbefore stated, the judgment below will be 
reversed, and the cause remanded to the district for a new trial 
Reversed. 


TIME FOR PRESENTING DEMAND NOTE 


American Trust Company v. Manley, New York Supreme Court, 
Appellate Division. 187 N. Y. Supp. 895. 


A promissory note payable to the order of a bank on demand, 
without interest, was presented for payment more than three 
years and six months after its date. There was testimony to the 
effect that the presentment of the note was delayed at the re- 
quest of the defendant, who had indorsed the note for acecommo- 
dation. It was held that, under the circumstances, the note was 
presented within a reasonable time, as required by the Negotiable 
Instruments Law, and that such presentment was sufficient to 
charge the defendant with liability. 


Appeal from Trial Term, Queens County. 

Action by the American Trust Company, substituted as plaintiff 
in place of Queens County Trust Company, against Lucius N. Man- 
ley. From a judgment for plaintiff on the verdict of a jury, and 
from an order denying his motion for a new trial, defendant ap- 
peals. Judgment and order unanimously affirmed. 

Tra G. Darrin, of Long Island City, for appellant. 

Henry M. Bellinger, Jr., of New York City (David Belkin, of Al- 
bany, on the brief), for respondent. 


KELLY, J.—The defendant was an accommodation indorser upon 
a promissory note for $2,040, made by C. Gardner Miller and Arthur 
E. Miller to the order of Queens County Trust Company, dated May 
19, 1915, and payable on demand without interest. The note was not 
presented for payment or protested until December 6, 1918, after the 
lapse of three years six months and seventeen days. The defendant 
indorser insists that such an interval exceeds a reasonable time and 
goes beyond the decided cases. Certainly it is a wide departure from 
the original conception of the liability of indorsers upon this class of 
commercial paper. Prior to the decision in 1861 in Merritt v. Todd, 
23 N. Y. 28, 80 Am. Dec. 243, the rule, in this state at least, required 
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the holder of a demand note, if he desired to charge the indorser to 
make his demand upon the maker without delay or within a reason- 
able time. Sice v. Cunningham, 1 Cow. 397. The interpretation of 
the words ‘‘reasonable time’’ was a source of uncertainty and the 
Court of Appeals in Merritt v. Todd, supra, resolved the uncertainty 
by determining that in the case of a demand note bearing interest 
the agreement was for a productive investment of the sum of some 
period of time which necessarily was indefinite and ascertainable 
only by an actual call for the money, and that the indorser must be 
held to lend his name to the contract with the same intention. But 
this extension of the liability of the indorser, criticized as it was in 
subsequent cases (Herrick v. Woolverton, 41 N. Y. 581, 1 Am. Rep. 
461; Wheeler v. Warner, 47 N. Y. 519, 7 Am. Rep. 478; Pardee v. 
Fish, 60 N. Y. 265, 19 Am. Rep. 176; Crim v. Starkweather, 88 N. Y. 
339, 42 Am. Rep. 250), had reference to demand notes carrying in- 
terest. 

As to demand notes without interest, the necessity for prompt 
presentment and demand continued. In 1897, the Legislature enact- 
ed the Negotiable Instruments Law (Laws 1897, c. 612), which does 
away with the distinction created by Merritt v. Todd, supra, between 
demand notes carrying interest and those which do not carry inter- 
est. It is there provided (Section 131): 


‘‘Where it [the instrument] is payable on demand, presentment 
must be made within a reasonable time after its issue.’’ 


But it is further declared (Section 4): 


*‘In determining what is a ‘reasonable time’ or an ‘unreasonable 
time’ regard is to be had to the nature of the instrument, the usage 
of trade or business (if any) with respect to such instruments, and 
the facts of the particular case.’’ 


Whether such a note was presented within a reasonable time is 
therefore a matter of fact. Where the facts are ascertained and un- 
disputed, it is for the court; otherwise, if the testimony be conflict- 
ing, for the jury. Commercial Nat. Bank of Syracuse v. Zimmer- 
man, 185 N. Y. 210, 77 N. E. 1020. It is apparent that this interpre- 
tation is a serious matter for indorsers of demand notes. Upon a 
time note the indorser may relay upon presentment and protest at a 
fixed time. Upon a demand note the question of what is reasonable 
time depends upon ‘‘the facts of the particular case’. The door is 
opened to evidence of transactions between the parties aside from the 
language of the instrument itself, which is marked departure from 
the rules governing commercial paper. 

The case at bar is an illustration of the result of the change 
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brought about by the broad language of the statute. The appellant 
avers that during the period of more than three and one-half years 
between his indorsement and the demand for payment, the makers, 
solvent at the giving of the note, lost their property. Appellant 
urges that he rested in the belief that the bank had arranged the 
matter with the makers, or, if not, that he was discharged as in- 
dorser by the lapse of time and failure to call for payment. On the 
other hand, it was testified by the bank manager that the delay in 
presentment and demand was not only with the acquiescence of the 
appellant indorser, but at his express solicitation and request. The 
learned trial justice submitted this issue to the jury, instructing 
them that, if they found defendant had made the requests testified to 
by the bank manager, they would be justified in finding that the 
presentment of the note was within a reasonable time; whereas, if 
they were satisfied that the defendant’s statement was true, and 
that he did not ask for the extensions of time, then it would be their 
duty to find that the demand for payment was not made within a 
reasonable time and defendant was entitled to a verdict. This ap- 
pears to be as favorable to the defendant as was allowable under 
the statute as interpreted in the Zimmerman Case, supra. It was a 
question for the jury upon ‘‘the facts of the particular case’’. The 
jury found for the plaintiff, and we cannot say, as matter of law, 
that the verdict was contrary to the evidence. It follows that the 
judgment and order must be affirmed, 
Judgment and order affirmed with costs. All concur. 


FORM OF INDORSEMENT 


Benton Transfer Company v. Marion National Bank, Court of Ap- 
peals of Georgia. 106 8. E. Rep. 735. 


The defendant bought a motor truck from a manufacturer, 
the latter agreeing to maintain a service station in the defend- 
ant’s city. The defendant delivered his note to the truck com- 
pany in payment for the truck and the company transferred the 
note to the plaintiff bank for value before maturity. In trans- 
ferring the note, the company indorsed it as follows: ‘‘For value 
received we hereby assign, transfer and set over to the Marion 
National Bank all our rights, title and interest in and to the 
within note and in and to the said Indiana motor trucks, for 
which this note was executed.’’ It was held that this indorse- 
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ment was a valid indorsement sufficient to transfer title and 
that the bank could enforce the note against the maker, although 
the truck company failed to live up to its agreement to maintain 
a service station. 


Action by the Marion National Bank against the Benton Trans- 
fer Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

The action was on a promissory note executed by defendant to 
the Indiana Truck Corporation September 10, 1917, and, before ma- 
turity, transferred to plaintiff for value by the form of indorsement 
quoted in the opinion. The answer alleged that this was a mere 
assignment, and that plaintiff took the note subject to all defenses 
and equities to which it was subject in the hands of the payee, that 
the truck corporation sold plaintiff a truck on October 17, 1916, and 
agreed in the contract to maintain a service station and service 
truck in Savannah during the life of the truck sold, that it failed 
to do so, that such failure deprived plaintiff of the use of its trucks 
purchased from the truck corporation for 73 days at different times, 
and that the reasonable market value of the use of the trucks was 
$20 a day.—Statement by editor. 

Saussy & Saussy, of Savannah, for plaintiff in error. 

Jacob Gazan, of Savannah, for defendant in error. 


HILL, J.—The words, ‘‘For value received we hereby assign, 
transfer and set over to the Marion National Bank all our rights, 
title, and interest in and to the within note and in and to the said 
Indiana motor trucks, for which this note was executed,’’ written 
on the back of a promissory note and signed by the payee, is an in- 
dorsement of the note. Vanzant, Jones & Co. v. Arnold et al., 31 
Ga. 210 (2); Baldwin Fertilizer Co. v. Carmichael, 116 Ga. 762, 42 
S. E. 1002; Hendrix v. Bauhard Bros., 138 Ga. 473, 75 S. E. 588, 43 
L. R. A. (N. S.) 1028, Ann. Cas. 1913D, 688. 

The defenses attempted to be set up not coming within any of the 
provisions of Section 4286 of the Civil Code of 1910, the trial court 
did not err in striking them and in directing a verdict for the plain- 
tiff, especially in view of the fact that in this case the pleadings 
showed that the defense relied upon was in no wise connected with 
the transaction out of which grew the note sued on. 

Judgment affirmed. 
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BANK ALLOWED TO ENFORCE GAMBLING 
NOTE AGAINST INDORSER 


Wachovia Bank & Trust Company v. Crafton, Supreme Court of 
North Carolina. 107 S. E. Rep. 316. 


The defendant won a sum of money at gambling from a per- 
son, who gave him his promissory note, payable at a future date, 
in payment. The defendant indorsed the note and the plaintiff 
bank discounted it for him in good faith and without notice that 
the note had been given in a gambling transaction. In an action 
on the note by the bank against the indorser, it was held that the 
bank was entitled to recover. While gambling contracts are 
void under the statutes of North Carolina and no action can be 
maintained upon such contract, this principle does not affect the 
rights of an innocent purchaser of a note for value as against the 
indorser of the note on his contract of indorsement. 


Appeal from Superior Court, Buncombe County; B. F. Long, 
Judge. 

Action by the Wachovia Bank & Trust Company against J. W. 
Crafton. Judgment for defendant, and plaintiff appeals. Reversed. 

Civil action tried before his honor, B. F. Long, judge, and a jury 
at December term, 1920, of the superior court of Buncombe County. 

The action is brought by an indorsee and holder in due course of 
a promissory note given by one J. M. Carver to J. W. Crafton, de- 
fendant, for money won by defendant in a game of cards, and in- 
dorsed by the defendant, the payee of the note in due course and 
for value to plaintiff bank. There was denial of liability, the de- 
fendant, the indorser, alleging that the note in question was for an 
amount won in a gambling transaction. The jury rendered the fol- 
lowing verdict: 


1. Did the defendant, Crafton, indorse the note declared on for 
$700, February 18, 1919, due April 8, 1919, as alleged in the com- 
plaint and before its maturity? Answer: Yes. 

2. Did the plaintiff discount and pay $690 for the note to W. E. 
Shuford, in regular course, without notice that it was for a gambling 
debt, and before maturity, as alleged by plaintiff? Answer: Yes. 

3. Was the note exeeuted by J. M. Carver for a gambling debt 
to J. W. Crafton? Answer: Yes. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 270. 
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On the verdict, there was judgment that defendant go without 
day, and plaintiff bank excepted and appealed. 

Bourne, Parker & Jones, of Asheville, for appellant. 

Marcus Erwin, of Asheville, for appellee. 


HOKE, J.—Our statutes applicable to the note in question, C. S. 
§ 2142, renders this and all notes and contracts in like cases void, 
and it is urged in support of his honor’s ruling that, this being true, 
no action thereon can be sustained. The position as stated, is un- 
doubtedly the law in this jurisdiction, and is in aceord with 
well considered authorities elsewhere. Glenn v. Farmer’s Bank, 70 
N. C. 191; Calvert v. Williams, 64 N. C. 168; Sabine v. Paine, 223 
N. Y. 401, 119 N. E. 849, reported also in 5 A. L. R. 1444. 

This principle, however, is allowed to prevail only where the ac- 
tion is on the note to enforce its obligations, and does not affect or 
extend to suits by an innocent indorsee for value and holder in due 
course against the indorser on his contract of indorsement. It is 
very generally held, uniformly, as far as examined, that this con- 
tract of indorsement is a substantive contract, separable and inde- 
pendent of the instrument on which it appears, and where it has 
been made without qualification, and for value, it guarantees to a 
holder in due course, among other things, that the instrument, at the 
time of the indorsement, is a valid and subsisting obligation. It is so 
expressly provided in our statutes on negotiable instruments (C. S. e. 
58, § 3047), and the statute in this respect, as in so many of its 
other features, is but a codification of the general principles of this 
branch of the mercantile law, as established in the better considered 
decisions on the subject. Hunnum v. Richardson, 48 Vt. 508, 21 Am. 
Rep. 152; Aymar v. Sheldon, 12 Wend. (N. Y.) 439, 27 Am. Dee. 
137; Sinker, Davis & Co. v. Fletcher et al., 61 Ind. 277; 4 Am. & 
Eng. Ene. (2d Ed.), p. 477; Norton on Bills and Notes, p. 217; 1 
Calvert, Daniel on Negotiable Instruments, § 669. In 4 Am. & Eng. 
Enc., supra, it is stated: 


‘‘That no principle is more fully settled or better understood in 
commercial law than that the obligation of the indorser is a new and 
independent contract.’’ 


And in Norton on Bills and Notes, it is said that— 


‘‘Every indorser who indorses without qualification warrants to 
his indorsee and to all subsequent holders,’’ among other things, 
‘‘that the bill or note is a valid and subsisting obligation.’’ 


In applying these principles, the cases hold that, on breach of the 
contract of indorsement, a recovery by a holder in due course will 
be sustained against the indorser, though the instrument is rendered 
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void by the statute law. Irwin v. Marquett, 26 Ind. App. 383, 59 N. 
E. 38, 84 Am. St. Rep. 297; Morford v. Davis, 28 N. Y. 481; Horowitz 
v. Wollowitz, 59 Mise. Rep. 520, 110 N. Y. Supp. 972; Moffett v. 
Bickle, 62 Va. 280; Graham v. Maguire, 39 Ga. 531; Edwards v. 
Dick, 6 Eng. C. L. 405; 1 Calvert, Daniel on Negotiable Instruments, 
§ 373. In Irwin v. Marquett, supra, in denying recovery on the 
note, the court said: 

**It is the law that, in a suit by a bona fide holder against an 
indorser, the latter cannot defend on the ground that the original 
contract was based on a gaming consideration, for the reason that 
the indorsement is a separate and independent contract, and the in- 
dorser, by his indorsement, warrants the validity of the original 
eontract’’—citing many authorities. 

In the citation to Calvert, Daniel on Negotiable Instruments, 
§ 673, the author says: 

‘‘The indorser engages that the bill or note is a valid and sub- 

sisting obligation, binding all prior parties according to their osten- 
sible relations; and he may be held liable, although the instrument 
be entirely null and void, as between prior parties themselves; and 
also as between prior parties, and even bona fide holders, without 
notice’’ 
—and quotes from an English case in which Lee, C. J., in denying 
recovery on the note void for gaming, said: ‘‘The plaintiff is not 
without remedy, for he may sue the indorser on his indorsement.’’ 
The law which renders these contracts void was enacted for the sup- 
pression of gambling, but it would tend rather to encourage the vice 
if a successful gambler could procure the value of such a note on 
his indorsement and protect himself from the obligation so incurred 
by pleading his own wrongdoing. On both reason and authority, 
therefore, the defendant should be held liable for breach of his own 
contract of indorsement, and, under the facts established by the ver- 
dict, there should be judgment for plaintiff. 

Reversed. 


RIGHTS OF HOLDER IN DUE COURSE 


Murphree v. Wrens Motor Company, Court of Appeals of Georgia. 
106 S. E. Rep. 741. 


The fact that there has been a failure of consideration for a 
check is no defense in an action on the check by a holder in due 
course against the drawer. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
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Action by the Wrens Motor Company against W. J. Murphree. 
Judgment for plaintiff, and defendant brings error. Affirmed. 
J. R. Sims, sworn for the defendant, testified as follows: 


I am one of the partners composing the firm known as the 
Wrens Motor Company, which firm is the plaintiff in this case. The 
Wrens Motor Company purchased this check (referring to the check 
subsequently admitted in evidence and hereinafter fully set out and 
described) from Mr. A. W. Williams for a valuable consideration. I 
do not know exactly when this purchase was made, but when I re- 
ceived the check I was acting in the capacity of the representative of 
the Wrens Motor Company, and it is my custom to deposit all checks 
received by me in this capacity not later than two days after the 
same come into my possession, and therefore I believe this check 


was purchased by the Wrens Motor Company on or about December 
21, 1918. 


Defendant offered in evidence without objection from plaintiff, 
the following check: 
$185.00. Louisville, Ga., Nov. 15th, 1918. 
Bank of Louisville: Pay to the order of A. W. Williams one hun- 
dred and eighty-five dollars. W. J. Murphree. 


Indorsed on back: 

A. W. Williams. 

Wrens Motor Co., by J. R. Sims. 

Pay to the order of any bank, banker or trust company, all pre- 


vious indorsements guaranteed. Dec. 28, 1918, Citizens’ Bank, 
Wrens, Ga., —- Cashier. 


First National Bank, Louisville, Ga.. W. R. Sinquefield, Cashier. 
Attached thereto: 


Payment stopped by drawer. Bank of Louisville, Ga. 


The court refused to permit defendant as witness to testify in re- 
spect to the consideration for which witness had signed and deliv- 
ered the check to A. W. Williams, the court refused to permit wit- 
ness to testify that the consideration supporting the check sued upon 
had failed either in whole or in part, the court would not permit 
witness to testify in reference to any defense that witness may have 
had against A. W. Williams as the payee of the check sued upon, 
and the court ruled that the defendant had not overcome the pre- 
sumption that the plaintiff was a bona fide purchaser of the check, 
for value, without notice, and before maturity, and therefore could 
not be let in to his defense against the payee, A. W. Williams, or set 
up such defense against the plaintiff. 

The amended motion for new trial was based on the following 
grounds: 
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(1) Because the court erred in refusing to abate the suit until 
A. W. Wililams, the indorser of the check sued upon, could be made 
a party defendant in said case. 

(2) Beeause the court erred in refusing to compel the plaintiff 
to make A. W. Williams, the indorser of the check sued upon, a 
party defendant in said case. 

(3) Because the court erred in refusing to allow the defendant, 
W. J. Murphree, to testify that the consideration supporting the 
check sued upon had failed, either in whole or in part. 

(4) Because the court erred in repelling all testimony which 
tended to establish that the consideration supporting the check sued 
upon had failed either in whole or in part. 

(5) Because the court erred in directing a verdict for the plain- 
tiff in the said case. 

—Statement by editor. 

W. T. Revell and Phillips & Abbot, all of Louisville, for plaintiff 
in error. 

M. C. Barwick, of Louisville, for defendant in errer. 


LUKE, J.—Suit was brought by Wrens Motor Company against 
Murphree upon a check drawn upon a bank, payable to one Williams, 
and by Williams indorsed in blank to Wrens Motor Company. Mur- 
phree admitted a prima facie case in the plaintiff, and assumed the 
burden of proving a defense of failure of consideration. The evi- 
dence was not sufficient to legally carry the burden, and the ver- 
dict in favor of the plaintiff was demanded. 

The special grounds of the motion for a new trial. wherein the 
defendant complains of rulings upon the admissibility of evidence, 
and of the court’s refusal to compel the plaintiff to make the in- 
dorser upon the check a party defendant, are without merit. See 
Bedell v. Searlett, 75 Ga. 56. For no reason assigned was it error 
to overrule the motion for a new trial. 

Judgment affirmed. 


BANK HELD LIABLE FOR SURRENDERING 
COLLATERAL 


Aulwes v. Farmers’ Bank of Humboldt, Supreme Court of South 
Dakota. 182 N. W. Rep. 528. 


The plaintiff borrowed money from the defendant bank on his 
note, and pledged as collateral, a note and check. both of which 
were signed by one Meyer. After the maturity of the plaintiff’s 
note, the bank delivered that note, together with the collateral 


NOTE—For similar decisions see Banking Law Journal Diges: (Second 
Edition) § 917. 





THE BANKING LAW JOURNAL 497 
note and check to Meyer, upon his paying to the bank the amount 
due to it on the plaintiff’s note. It was held that the bank was 
liable to the plaintiff in an action for conversion. While the 
holder of a note secured by collateral is entitled to sell the note 
and transfer the collateral to the purchaser, he is not authorized 
to surrender a note held as collateral to the maker. 


Action by August Aulwes against the Farmers’ Bank of Hum- 
boldt. From a judgment for plaintiff and an order denying a new 
trial, defendant appeals. Affirmed. 

Mundt & Mundt, of Sioux Falls, for appellant. 


George J. Danforth, of Sioux Falls, for respondent. 


POLLEY, P. J.—On the first day of December, 1917, plaintiff 
borrowed $250.90 from defendant and gave his note for that amount 
payable on the 30th day of said month. To secure the payment of 
said sum of money, plaintiff pledged to defendant a certain check 
on the State Bank of Humboldt, dated December 20, 1917, for $427 
and a certain promissory note for $319 payable on the first day of 
December, 1917; both note and check being payable to plaintiff and 
both signed by one Heinrich Meyer. Neither the pledged note or 
check was paid at maturity, nor did plaintiff pay his note when due. 
Defendant made no effort to collect either of the pledged instru- 
ments, but on the 14th day of February, 1918, defendant permitted 
the said Meyer to pay to defendant the amount plaintiff owed on his 
note and defendant surrendered to said Meyer, plaintiff’s note, to- 
gether with the check and note that had been executed by Meyer 
and pledged by plaintiff. Plaintiff, claiming this to be a conversion 
by the defendant of the pledged instruments, brought this action to 
recover from defendant the difference between the amount he owed 
to defendant on his note and the amount due on the Meyer note and 
check. 

Defendant for a defense claims: First, that it indorsed and sold 
plaintiff’s note to the said Meyer in the regular course of business, 
and that the Meyer check and note were transferred as collateral for 
the same; and, second, as a partial defense, that the check for $427 
had been given in payment of the said note and for certain work 
and labor that had been performed by plaintiff for the said Meyer 
subsequent to the execution of the said note. 

At the close of the testimony both parties moved for a directed 
verdict, whereupon the trial court dismissed the jury and made find- 
ings of fact and conclusions of law favorable to plaintiff. The court, 
among other things, found as a fact that the transaction between the 
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defendant and the said Meyer ‘‘was not a bona fide sale of plain- 
tiff’s note to the said Meyer, or a bona fide assignment of said check 
and note as collateral to the note given by plaintiff to defendant 
bank, but was collusive and for the purpose of placing the collateral 
in the hands of the maker of said collateral check and note’’. Judg- 
ment was entered for plaintiff, and from such judgment and an 
order denying its motion for a new trial defendant appeals. 

Appellant cites numerous authorities in support of its contention 
that the holder of collateral security for the payment of a debt may 
sell such debt and transfer the collateral security to the purchaser. 
This is a general rule of law, but it does not authorize a pledgee to 
surrender a negotiable instrument to the maker. By Subdivision 5 
of Section 1822, Rev. Code: 


**A negotiable instrument is discharged: . . . When the princi- 
pal debtor becomes the holder of the instrument at or after maturity 
in his own right.”’ 


The collateral note and check were both overdue when they were 
transferred to Meyer by the defendant; therefore both became dis- 
charged when they came into Meyer’s hands and his obligation 
thereon was extinguished. This left plaintiff without redress for the dif- 
ference between what was due him from Meyer on the note and 
check and what plaintiff owed the defendant, except to proceed 
against defendant as for conversion. 

At the trial defendant undertook to show, and offered evidence 
to prove, a lack of consideration or part consideration for the Meyer 
note and check. This evidence was excluded on the ground that it 
was not material to the issues in the case. Want of consideration 
was not pleaded in the answer, therefore was not an issue in the 
ease, and this evidence was properly excluded. 

It is contended by appellant that respondent has no standing in 
court because he did not tender to appellant the amount due on 
his note, but tender was not necessary and would have been of no 
avail if made. Appellant had been paid in full, and, having dis- 
charged and disposed of the collateral note and check, it could not 
have returned the same to plaintiff if tender had been made. Lum- 
ber Co. v. Gray, 19 Colo. 149, 34 Pace. 1000. 


The judgment and order appealed from are affirmed. 
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ACCOMMODATION INDORSER NOT LIABLE ON 
RAISED DRAFT 


Washington Loan & Banking Company v. Holliday, Court of Appeals 
of Georgia. 107 S. E. Rep. 370. 


One Griswell drew a draft for $30.00 on another party, pay- 
able to the order of the plaintiff banking company. The defend- 
ant, Holliday, indorsed the draft for accommodation. There- 
after, Griswell raised the draft to $130.00 by utilizing the spaces 
left before the figures and written amount in the draft and col- 
lected the amount as raised from the payee. When the draft 
was presented to the drawee, payment was refused. Griswell 
paid to the payee, $30.00, the amount for which the draft was 
originally drawn, and refused to pay the balance. In an action 
by the payee against Griswell, the indorser, it was held that the 
alteration had discharged the indorser from liability and that the 
payee could not recover, notwithstanding the fact that the blank 
spaces, in the draft at the time of its indorsement, rendered its 
alteration easy. 


Error from City Court of Washington; C. E. Sutton, Judge. 


Action by tle Washington Loan & Banking Company against P. 
J. Holliday. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

A draft was as follows: 


‘*Washington, Ga., Mar. 16, 1920. No. ——. 


‘‘On demand pay to the order of Washington Loan and 
Banking Co. $ 30.00 thirty no/100 dollars. 
**To Georgia Preserving Co., Atlanta, Ga. 

**B. O. Griswell.”’ 


As thus drawn, the draft was presented to Holliday, the defend- 
ant in this case, with the request that he indorse it, which he did. 
Afterwards, and without his knowledge or consent, the figure ‘‘1”’ 
was inserted between the dollar mark and the figures ‘‘30.00’’ and 
the words ‘‘one hundred’’ were written in the space preceding the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 51-73. 
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word “‘thirty,’’ so that when presented to the bank by Griswell the 
amount of the draft appeared to be $130. 

The bank, without communicating with Holliday, paid to Gris- 
well $130. When the draft was presented to the Georgia Preserving 
Company, payment was refused by it, and Holliday paid to the 
bank $30, the amount for which the draft was drawn when he signed 
it, and refused to pay the additional $100. Thereupon the bank sued 
him on the altered draft. The defendant filed a plea denying lia- 
bility, and specially pleaded as follows: 


*‘Further answering plaintiff's petition, this defendant says that 
this defendant occupies the position of and is a mere surety in the 
papers sued on, and that after the execution of said check, without 
the knowledge or consent of this defendant, a material change was 
made in said check, to wit, a change of the amount to be paid there- 
under from $30.00 to $130.00, and, said material change having been 
made without the knowledge or consent of this defendant. this de- 
fendant is not liable on this check on any sum.”’ 


Upon the trial the facts stated above were proved, and in addi- 
tion the defendant testified that Griswell brought him a letter of in- 
troduction from the Georgia Preserving Company, and— 

‘‘after he had been here for several days he came to me in the drug 
store down here and asked me if I would indorse a small draft for 
him. He said he wanted some money to pay his hotel bill. He had 


this draft filled out for $30, and on the strength of the reeommenda- 
tion that the Georgia Preserving Company sent me I indorsed it.’’ 


It was shown by the plaintiff that a few days before this trans- 
action, Holliday indorsed another draft for Griswell. The trial re- 
sulted in a verdict for the defendant, the plaintiff made a motion 
for a new trial, on the general grounds, the motion was overruled, 
and the movant excepted. 

Colley & Colley, of Washington, Ga., for plaintiff in error. 

W. A. Slaton, of Washington, Ga., for defendant in error. 


BLOODWORTH, J. (after stating the facts as above)—The first 
question to be determined in this case is, Was Holliday an accom- 
modation indorser, a surety? If he was, then the second question 
is; Was he liable to the bank on the instrument sued upon in its 
changed condition? That Holliday was merely an accommodation 
indorser, a surety, is borne out by the record, and is practically con- 
ceded by both parties to the suit. On the trial he swore that he ‘‘did 
not get any part of the money produced by the cashing of the 
check, not a penny,’’ and counsel for the bank admit in their brief 
that ‘‘Holliday, as now appears. was only accommodating indorser 
for Griswell’’. Section 3541 of the Civil Code of 1910 is as follows: 
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“‘The form of the contract is immaterial, provided the fact of 
suretyship exists: hence, an accommodation indorser is considered 
merely as a surety.’’ 


Where a draft is drawn by one person on another, and a third 


party indorses the draft, and the indorsement is neither necessary 
nor proper for the transmission of title to the draft in the negotia- 
tion thereof, but is for the sole purpose of guaranteeing payment of 
the draft, such indorser becomes a surety thereon. Preston v. Dozier, 
135 Ga. 25 (1), 68 8S. E. 793, and cases cited. It is therefore clear 
that Holliday was merely a surety. Thus the first question is 
settled, and we are brought to the consideration of the second. 

That the draft when signed by Holliday was for $30 only was 
testified by him, and was not contradicted. Sections 3540, 3543, of 
the Code of 1910 are as follows: 


‘*The contraet of suretyship is one of strict law, and his liability 
will not be extended by implication or interpretation.”’ 

‘*A change of the nature or terms of a contract is called a nova- 
tion: such novation, without the consent of the surety, discharges 
him.”’ 


In MeMillan v. Heard National Bank, 19 Ga. App. 153, 91 S. E. 
237, Judge Jenkins said: 


‘The law looks with favor upon the rights of an indorser or 
surety, and his liability is one of strict law.’’ 


In Taylor v. Johnson, 17 Ga. 521, 522 (3), it was held: 


‘‘The liability of a surety cannot be extended beyond the actual 
terms of his engagement, and will be extinguished by any act or 
omission which alters the terms of the contract, unless it be with his 
consent.”’ 


In Bethume vy. Dozier, 10 Ga. 238, 239, Judge Lumpkin said: 


‘‘No principle of law is better settled at this day than that, the 
undertaking of the surety being one stricti juris, he cannot, either 
at law or in equity, be bound farther or otherwise than he is by the 
very terms of his contract, and that if the parties to the original 
contract think proper to change the terms of it without the consent 
of the surety (which is not disputed they have a right to do), the 
surety is discharged. He is not bound by the old contract, for that 
has been abrogated by the new; neither is he bound by the new 
contract because he is no party to it; neither can it be split into 
parts, so as to be his contract to a certain extent and not for the 
residue; he is either bound in toto or not at all.” 
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In Simons & Co. v. MeDowell, 125 Ga. 204, 53 S. E. 1032, Pre- 
siding Justice Cobb said: 


“‘The change in the terms of the contract releases the surety 
from liability as against any person, no matter how he comes into 
possession of the instrument. If the alteration be admitted, the con- 
tract becomes one to which the surety is not a party, and he cannot 
be sued ‘upon a debt he never did contract’.”’ 


See, in this connection, Denton v. Butler & Stevens, 99 Ga. 264 
(1), 25 S. E. 624, and cases cited; Anderson Banking Co. v. Chandler 
(Sup.), 107 S. E. 60 (decided April 14, 1921) and cases cited; 2 
Daniel on Negotiable Instruments, 1551, § 1373, and cases cited in 
footnotes 1 and 2; 2 Cye. 154 § 2 (d), and cases cited in footnote 50. 

The fact that there was nothing in the way the check was drawn 
to arouse the suspicion of the bank, or that it had no notice of the 
fraudulent alteration does not render the surety liable. In Hill v. 
O'Neill, 101 Ga. 836, 28 S. E. 997, Justice Atkinson said: 


“If the proposition thus announced be generally true as respects 
joint makers of a promissory note, how much stronger the reason 
why this change should operate to discharge one who is confessedly 
a surety. The argument was pressed upon us with great earnestness, 
by the learned counsel for the plaintiff in error, that if the surety, 
who was sued in the present case, signed this paper, and delivered it 
to the principal to be by him negotiated, he thus placed it within 
the power of the principal, by making the alteration, to perpetrate 
a fraud upon one who took it bona fide: and therefore that such a 
person ought, as against such surety, to be protected. In the case 
of Wait v. Pomeroy, 20 Mich. 425, the Supreme Court of that state, 
through Chief Justice Campbell, in a well-considered opinion, holds 
that, ‘A memorandum written under a promissory note and qualify- 
ing its obligation is a part of the contract, and its destruction viti- 
ates the note, even in the hands of an innocent bona fide holder.’ 
Upon the argument of that case it would seem. from the opinion, 
that a similar position to that assumed in this was taken by counsel 
who appeared in favor of the bona fide holder. In reply to that 
position, the court says: ‘There seems at first a plausibility in the 
argument that a party, by signing a note with a separate memoran- 
dum beneath, puts it in the power of the holder to gain easier credit 
for the note than it would be likely to gain if altered in the body. 
But, as it was well suggested on the argument, no one is bound to 
guard against every possibility of felony. And practically it is a 
matter of everyday occurrence to feloniously alter negotiable paper 
as successfully by changes on the face as in any other way. The 
public are not very much more likely to be defrauded in one way 
than in another. There can never be absolute safety except by look- 
ing to the character and responsibility of the persons from whom 
such paper is received, and who are always bound to respond for 
the consideration if it is forged. Little v. Derby, 7 Mich. 325. If a 
party makes a contract in such a manner as is authorized by law, 
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he has a right to object to being bound by any other. A bona fide 
holder before maturity is allowed to receive the genuine contract, dis- 
charged from any equities attaching to the contract itself, as between 
the original parties, but he cannot get a contract where none was 
made.”’ 


The case from which the above quotation is taken was one where 
the rate of interest was changed from 8 to 12 per cent. In discus- 
sing this case Justice Atkinson (101 Ga. 835, 28 S. E. 997), said: 


‘“That the change was made is not questioned, but there is noth- 
ing to indicate the assent of the surety to the change. Does the in- 
strument sued upon, in its changed condition, express the obligation 
of the contract into which the surety entered? To ask the question, 
it seems to us, is to answer it. The surety’s obligation, according 
to his real contract, was to pay a given rate per cent. The contract 
of the surety, according to the instrument sued upon in its changed 
condition, was to increase his liability, by imposing upon him the 
obligation to pay a higher rate per cent. It therefore can in no just 
sense be said to be the contract of the surety. In so far as the same 
concerns the surety, it is immaterial by whom the alteration was 
made. If made by the transferee of the note, it requires no argu- 
ment to prove the discharge of the surety, upon the well-recognized 
and universally accepted principle that one who commits a forgery 
cannot thereby impose upon the other a legal obligation to perform 
the contract according to the tenor of the forged instrument; and it 
is equally certain that a material alteration in the obligation of the 
eontract by one who is bound as principal, made after it is signed 
by the surety, will discharge the surety from liability to one who 
took the changed instrument bona fide and without notice.’’ 


It is insisted that Holliday was negligent in indorsing the draft 
as originally drawn, it being so drawn that it made the forgery easy 
and hard to be detected, and that the rule, ‘‘When one of two inno- 
cent persons must suffer by the wrongful act of another, he must 
suffer who placed it in the power of such third person to do the 
wrong,” is applicable. A complete reply to this proposition is that 
the suggested negligence of the indorser was not the proximate or 
effective cause of the fraud. Between the time that Holliday in- 
dorsed the draft and the time it was paid by the bank a criminal 
act, a forgery, mtervened, and the rule just quoted ‘‘has never been 
carried to the extent of making one person civilly liable for the 
crime of another, and, on principle, we think it eannot be’’. As was 
said in Hill v. O'Neill, supra: 


‘‘No one is bound to guard against every possibility of forgery.’” 


The evidence demanded the verdict, and the court did not err im 
directing it or in overruling the motion for a new trial. 
Judgment affirmed. 
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DEPOSITOR’S DUTY TO NOTIFY BANK OF 
PAYMENT OF FORGED CHECK 


Bank of Black Rock v. B. Johnson & Son Tie Company, Supreme 
Court of Arkansas. 229 S. W. Rep. 1. 


The plaintiff corporation kept its account in the defendant 
bank. The defendant paid a check drawn on it, bearing a for- 
gery of the signature of the corporation’s agent. After the bank 
had returned the check to the corporation, the latter retained it 
for seven days without discovering the forgery or making a com- 
plaint to the bank. In an action by the corporation against the 
bank, it was held that it was improper to direct a verdict in 
favor of the corporation and that the jury should have been 
permitted to decide the question whether the corporation had 
exercised ordinary care in examining its returned checks and re- 
porting the forgery to the bank. 


Action by B. Johnson & Son Tie Company against the Bank of 
Black Rock. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. 

Appellee sued appellant before a justice of the peace to recover 
$295, being the amount of a forged check purporting to have been 
drawn by appellee, which was cashed by appellant and charged to 
appellee. Judgment was there rendered in favor of appellant, and 
the case was carried to the circuit court by appellee, where there 
was a trial de novo. 

The facts, briefly stated, are as follows: 

The B. Johnson & Son Tie Company is a foreign corporation 
doing business in the state of Arkansas, and W. M. Prater is its 
state manager. W. N. Pruett was one of appellee’s agents who 
had authority to sign checks for appellee in payment of ties. Ap- 
pellant is a bank doing business at Black Rock, Ark. Appellee had 
furnished the bank with Pruett’s signature on a card, and the bank 
had been cashing his checks for two of three years. The check in 
question was for $295, dated May 22, 1919, and payable to J. Jones 
at the Bank of Black Rock. It was signed, **B. Johnson & Son Tie 
Company, per W. N. Pruett, Inspector.’’ The cheek was cashed by 
the bank on May 26, 1919, and was sent by it to appellee and re- 
ceived by it on June 4, 1919. Appellee kept the cheek until June 
11, 1919, when it took it-up and the bank charged its account with 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 376. 
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it. Appellee closed out its account with appellant on June 11th, and 
placed it with another bank. At that time nothing was said about 
the check sued on being a forgery. Subsequently appellee found 
out that the check in question was a forgery. Appellee gained the 


information in this way: It received another check drawn on an- 
other bank purporting to have been signed by its agent, W. N. 
Pruett. It discovered that this check was a forgery and immedi- 
ately sent to both the banks with which it did business for all the 
checks purporting to have been issued by it and cashed by the 
banks. The checks were about 800 in number. Among them was 
the check sued on, and it was discovered to be a forgery. Appellee 
then notified appellant of the fact that the check was a forgery and 
demanded payment of appellant, which was refused. This was 
about 30 days after appellee had taken up the check after it had 
been cashed by appellant. 

A verdict for appellee was returned, and to reverse the judg- 
ment rendered this appeal has been prosecuted. 

R. C. Waldron, of Black Rock, for appellant. 

Cohn, Clayton & Cohn, of Little Rock. and L. B. Poindexter, of 
Black Rock, for appellee. 


HART, J. (after stating the facts as above)—The undisputed 
evidence shows that the signature of appellee to the check in ques- 
tion was forged. 

Section 7789 of Crawford & Moses’ Digest, relative to the effect 
of a forged signature, is as follows: 


‘‘When a signature is forged or made without the authority of 
the person whose signature it purports to be, it is wholly inopera- 
tive, and no right to retain the instrument, or to give a discharge 
therefor, or to enforce payment thereof against any party thereto, 
ean be acquired through or under such signature, unless the party, 
against whom it is sought to enforce such right, is precluded from 
setting up the forgery or want of authority.’’ 


Under this section payment upon a forged check by a bank upon 
whom it is drawn is made at the bank’s peril, and it is not justified 
in charging it against the depositor’s account unless the latter is 
precluded from setting up the forgery or want of authority. This 
brings us to a consideration of what facts or circumstances will 
preclude the person whose signature has been forged from setting 
up the forgery. 

In Leather Manufacturers’ Bank v. Morgan, 117 U. S. 96, 6 Sup. 
Ct. 657, 29 L. Ed. 811, it was held that a depositor is bound, per- 
sonally or by his agent, and with due diligence, to examine the pass- 
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book and vouchers, and to report to the bank, without unreasonable 
delay, any errors which may be discovered in them; and if he fails 
to do so, and if the bank is thereby misled to its prejudice, he can- 
not afterwards dispute the correctness of the balance shown it in 
the pass-book. 

In Citizens’ Bank & Trust Co. v. Hinkle, 126 Ark. 266, 189 S. W. 
679, the court held that it is the duty of a depositor to examine 
his returned checks and to make complaint to the bank if they fur- 
nish notice that improper charges have been made against his 
account. 

In Weinstein v. National Bank of Jefferson, 69 Tex. 38, 6 S. W. 
171, 5 Am. St. Rep. 23, the court held that a bank is not liable to a 
depositor, when money has been paid out by it on forged checks, if 
the depositor, after receiving a statement of his account by which 
he is enabled to ascertain the forgery, neglects to inform the bank 
thereof in reasonable time, and therby loses the opportunity of re- 
covering the money, which it could have secured if promptly in- 
formed. 

In Janin v. London & San Francisco Bank, 92 Cal. 14, 27 Pae. 
1100, 14 L. R. A. 320, 27 Am. St. Rep. 82, it was held that a depos- 
itor owes to the bank the duty of examining his checks within a rea- 
sonable time after they are returned to him in order to discover 
and give notice of any forgery. See, also, Dana & Dana v. National 
Bank of the Republic, 132 Mass. 156; Shipman vy. Bank of the 
State of New York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 
Am. St. Rep. 821; Hardy v. Chesapeake Bank, 51 Md. 562, 34 Am. 
Rep. 325; 2 Morse on Banks & Banking (5th Ed.), §§ 472, 473; First 
National Bank of Birmingham vy. Allen, 100 Ala. 476, 14 South. 335, 
27 L. R. A. 426, 46 Am. St. Rep. 80; and Robinson v. Security Bank 
& Trust Co., 141 Ark. 414, 216 S. W. 717. 

These authorities hold that the depositor must not only use due 
diligence in giving the bank notice or knowledge of the forgery, 
but must also exercise due diligence in discovering it. The depos- 
itor cannot require the bank to correct a mistake to its injury from 
which it might have protected itself but for the negligence of the 
depositor. So it is held that where the latter fails to complain with- 
in a reasonable time after the checks have been returned to him the 
banker would have a right to consider that there was no objection 
to the checks, and that by the depositor’s failure to speak in proper 
time he virtually admits the correctness of the items charged. 

In the case of State v. Abramson, 57 Ark. 142, 20 S. W. 1084, this 
eourt recognized that under the rules of commercial law it is the 
duty of a payer of commercial paper to give notice to the payee of 
the forgery within a reasonable time after its discovery, or to lose 
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his right of recovery against the payee as a penalty for the failure 
to do so. 

In the application of this principle the court held that where 
forged county warrants are paid in discharge of a debt to the 
county laches will not be attributed to the county in failing to 
apprise the payer of the forgery until such time as the county court 
has had opportunity to examine and pass upon the genuineness of 
the warrants. In discussing the question of notice in that case the 
court said that what is a reasonable time depends upon the rea- 
son for requiring the notice, and that what is a sufficient notice 
must depend in a great measure upon the effect produced by the 
lapse of time upon the remedies of the payee. The court further 
said that the notice should be given in a time reasonably sufficient 
to enable the payee to effectually use his remedies for reimburse- 
ment, if it can be done. 

In the course of dealing between appellant and appellee, appel- 
lant, after it had cashed the check in question along with other 
checks, returned them to appellee, and appellee held them for seven 
days without making any complaint that the check in question had 
been forged and then permitted appellant to charge the checks along 
with the forged one to its account. As we have already seen, it 
became its duty to examine the checks when returned to it and 
exercise reasonable care to see whether any of them had been forged, 
and, if so, to notify the bank of that fact. 

Under the circumstances, we think the court erred in directing 
a verdict for appellee, and that it should have submitted to the 
jury the question of whether or not appellee had exercised ordinary 
care in examining the checks and discovering the forgery and re- 
porting it to the bank. 

But it is insisted by counsel for appellee that the court did not 
err in directing a verdict in its favor because no injury was shown 
to have resulted to the bank on account of the delay in reporting 
the forgery to it. They insist that there is no evidence in the record 
tending to show that any pecuniary benefit would have accrued to 
appellant if reasonable notice of the forgery had been given it by 
appellee. Hence they claim there was no testimony in the record 
to justify the submission of any question of fact to the jury in this 
case. 

While the authorities are divided on this question, we think the 
better view is stated in the case of Leather Manufacturers’ Bank v. 
Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811, where it was 
held that if the depositor was guilty of negligence in not discovering 
and giving notice of the forgery, then the bank might thereby be 
prejudiced because it was prevented from taking steps by the arrest 
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of the criminal or by attachment of his property or any other form 
of proceedings to compel restitution. The arrest of the forger may 
afford means for the restoration of the money, or it may disclose 
ways by which the injured party may recover the money paid out, 
and we think it is for the jury to say whether the injured party 
has been deprived of or delayed in the exercise of any rights, the 
practical effect of which would be to enable him to protect himself. 

Therefore we are of the opinion that the court erred in directing 
a verdict for appellee, and for that error the judgment will be re- 
versed and the cause remanded for a new trial. 


BANK LIABLE IN DAMAGES FOR BREACH OF 
CONTRACT TO MAKE EXCESSIVE LOAN 


Bank of College View v. Nelson, Supreme Court of Nebraska. 183 
N. W. Rep. 100. 


Under the laws of Nebraska, a bank is not allowed to loan 
more than 20 per cent. of its capital and surplus to one individ- 
ual. The penalty for violating the statute applies to ‘‘any officer, 
director or employee”’ of the bank. In an action by the bank 
against the makers of the notes, they counterclaimed for damages 
on the ground that the bank had broken an agreement to loan 
them $6,500 for the specific purpose of constructing a garage. The 
bank answered that a loan of that amount to the defendants 
would have been in violation of the statute referred to. It was 
held that the statute did not render the loan void, and that the 
defendants were entitled to damages. 


Action by the Bank of College View against J. F. Nelson and 
another. Judgment for-defendants, and plaintiff appeals. Affirmed. 

F. C. Foster, O. K. Perrin, and 8. M. Kier, all of Lincoln, for ap- 
pellant. 

Hall, Baird & Williams, of Lineoln, for appellees. 


ROSE, J.—Plaintiff is a state bank. It brought this action on 
two promissory notes, one for $1,390 and the other for $400. De- 
fendants had executed and delivered the notes, which were due and 
unpaid, and made no defense to them, but pleaded a counterclaim 
for damages amounting to $17,500 for the breach of a contract obli- 
gating plaintiff to lend them approximately $6,500 for the specific 
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purpose of constructing a garage on lots owned by them in College 
View... The answer to the counterclaim alleged that the contract for 
the loans was unlawful and void because performance required the 
violation of a statute prohibiting plaintiff from lending to an individ- 
ual more than 20 per cent. of its capital and surplus. Rev. St. 1913, 
§ 312. The facts pleaded by plaintiff in the answer to the counter- 
claim were put in issue by a reply. The trial court directed a ver- 
dict in favor of plaintiff for the amount due on the notes—$2,056.27. 
On the counterclaim for damages the jury rendered a verdict in 
favor of defendants for $2,056.37. Defendants recovered a judgment 
for 10 cents, the difference between the two items. Plaintiff has ap- 
pealed. 

The issues of fact and the amount of the damages resulting from 
plaintiff’s breach of the contract to make the loans were, upon suf- 
ficient admissible evidence, settled by the jury in favor of defend- 
ants. 

Was the contract void in the sense that plaintiff could violate it 
without becoming liable for resulting damages? In limiting the 
amount of an individual loan to 20 per cent. of the capital and sur- 
plus and in directing punishment for exceeding that limit, the stat- 
ute established a rule for the government of the bank. Rev. St. 
1913 § 312. The penalty for violating the act applies to ‘‘any of-- 
ficer, director or employee’’ of the bank. An excessive loan does. 
not subject the borrower to a penalty. He does not stand before the~ 
statute in the same light as the offending banker. The penalty is a 
matter between the state and the lender. The general rule is that an: 
excessive borrower cannot prevent the collection of his debt by 
pleading and proving a violation of the statute. In demanding per- 
formance of the bank’s contract for an excessive loan, the borrower 
is not in a worse situation than the banker who is subject to a pen- | 
alty for violating the law governing the bank in the transaction of 
its business. The borrower has nothing to do with the business man- 
agement to which the statutory limitation applies. The maxi- 
mum amount lendable to an individual varies with the capital and 


surplus. The facts are not equally available to both contracting par- 


ties at all times. The statute does not declare that excessive loans 
are void. They are generally enforced. In the present case both 
parties had performed the contract to such an extent that a heavy 
loss fell on the borrowers through failure of the lender to perform 
fully all of its obligations. Where the law permits a bank to en- 
force a contract for an excessive loan, it should not be permitted to 
escape liability for the damages resulting from its failure to fully 
perform such a contract. For these and other reasons, the 
great weight of modern authority supports the doctrine that courts 
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will not refuse to enforce a bank’s contract for the loan of money, 
or disallow damages for a breach thereof, merely because the 
amount lent exceeds 20 per cent. of the capital and surplus, not- 
withstanding a statute penalizing the banker for exceeding that 
limit. 7 C. J. 712, 713, §§ 445-450; Blochman Commercial & Savings 
Bank v. F. G. Investment Co., 177 Cal. 762, 171 Pac. 943; Goldstein 
v. Union Nat. Bank. 109 Tex. 555, 213 S. W. 584; Schuber v. Me- 
Duffee (Okl.), 169 Pac. 642. To this rule, the courts of Nebraska 
are committed. Smith v. First Nat. Bank, 45 Neb. 444, 63 N. W. 796. 

With the principal question of law thus determined in favor of 
defendants, no prejudicial error has been found in the rulings on 
evidence or in the giving or refusing of instructions 

Affirmed. 


DEPOSIT AFTER BANKING HOURS 


Farmers’ Bank & Trust Company v. Boshears, Supreme Court of 
Arkansas. 231 S. W. Rep. 10. 


The plaintiff brought action against the defendant bank to 
recover a sum which he claimed to have deposited with the bank. 
He claimed that on October 17th, after banking hours, he went 
to the bank with a Mr. Gay, who had formerly been president 
of the bank, and deposited the sum of $250, Mr. Gay making out 
the deposit slip and handing it, together with the money, to the 
assistant cashier, who accepted the money and initialed the de- 
posit slip. It appeared that the bank was in the custom of re- 
ceiving deposits after the usual banking hours. The assistant 
cashier testified that he had no recolleetion of the deposit, that 
it had never been entered on the books of the bank, that the 
bank’s cash balanced and that the initials on the deposit slip of- 
fered in evidence were not his. It appeared that on October 21. 
four days after the deposit was made, a statement was sent to 
the plaintiff which did not show the item in question, and that 
another statement of similar character was sent to him on Decem- 
ber 15th. Semetime thereafter, he notified the bank of his claim. 
His reason for delay was that, since he had made the deposit 
through Mr. Gay. he wished to take the matter up with him, and 
it was several weeks before he was able to find him. It was held 
that the evidence was sufficient to justify the jury in finding that 
the deposit had been made and giving the verdict for the plaintiff. 


Action by B. Boshears against the Farmers’ Bank & Trust Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 
Davis, Costen & Harrison, of Blytheville, for appellant. 
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A. G. Little, of Blytheville, and Arthur L. Adams, of Jonesboro, 
for appellee. 


MeCULLOCH, C. J.—Appellant is a banking corporation en- 
gaged in business in the city of Blytheville, in this state, and dur- 
ing the autumn of the year 1919, appellee, a farmer living 8 or 10 
miles out in the country from Blytheville, was one of its depositors. 
He claimed that he made a deposit of $250 on October 17, 1919, 
which does not appear to his credit, and on the refusal of the bank 
to place it to his credit he instituted this action to recover that sum. 

The issues in the case are whether the amount was deposited by 
appellee, as claimed by him; whether the deposit was received by an 
employee of the bank, if at all, at such time as they were authorized 
to receive deposits; and whether appellee is precluded from recov- 
ery of the sum by his failure within apt time to make objection to 
the account rendered him by the bank. 

Appellee was a tenant on the farm of a Mr. Gay, who was for- 
merly the president of appellant bank, and at the time of the trans- 
action in controversy was one of its directors. According to appel- 
lee’s testimony he brought cotton to Blytheville on October 17, 1919, 
and after selling it he and Mr. Gay had a settlement of their ac- 
counts, and he paid Mr. Gay a small balance due him, and that, hav- 
ing the sum of $250 left out of the proceeds of the cotton, he de- 
posited it in appellant bank. He described the method of deposit, as 
follows: That he counted out the money to Mr. Gay, who made out 
a deposit slip and handed it to Mr. Cheatham, the assistant cashier, 
who accepted the money and placed the letters O. K. on the deposit 
slip, with his initials attached. This was after the usual closing time 
of the bank, but the assistant cashier was in the bank at the time, 
and received this deposit. Appellee testified further that he was 
accustomed to making deposits in this way after the usual banking 
hours, for the reason that he came a long distance with his cotton, 
and did not usually sell it until after the bank closed. There was 
other testimony tending to show that it was the custom of the bank 
to receive deposits after the usual banking hours. 

The testimony adduced by appellant tended to show that the 
money was never received by the bank or any of its employees. 
Cheatham testified that he had no recollection of the deposit, and 
it is shown by his testimony and that of other employees that the 
deposit had never been entered on the books of the bank, and that 
the amount of funds in the bank did not indicate that they exceeded 
the amount entered on the books. Mr. Cheatham also testified that 
the initials on the deposit slip held by appellee was not in his hand- 
writing. 
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On October 21st appellant sent to appellee, by mail, a statement 
of his account, which did not show this deposit. The statement 
concluded with the following notice: 

‘“‘This statement is furnished you instead of balancing your pass- 
book. It saves you the trouble of bringing your passbook to the 
bank and waiting for it to be balanced. These statements will be 
found very convenient to check up and file. All items are credited 
subject to final payment. Use your passbook only as a receipt book 
when making deposits.’’ 


Another such statement was furnished in like manner on Decem- 
ber 15, 1919. There is a conflict in the testimony as to when appel- 
lee made objection to the bank that his account was not correctly set 
forth in the statement furnished to him. He testified that he made 
the discovery in three or four days after he received the statement 
by checking up the account with his deposit slips at home; that be- 
eause of the fact that Mr. Gay was one of the directors of the bank 
he had made the deposit through the latter, and waited to see him 
before making his protest to the bank, and that it was several weeks 
before he could find Mr. Gay in town. He testified that at the first 
opportunity he presented the matter to Mr. Gay, and that they went 
to see the cashier of the bank, and presented the deposit slip, show- 
ing the deposit of this amount on the date mentioned. 

The issues were properly submitted to the jury, and the court, 
among other instructions, gave the following: 

**Even though you may believe from the evidence that the de- 
posit in question was received by the officers of the bank, if you fur- 
ther find and believe from the evidence that thereafter the plaintiff, 
Boshears, received a statement or statements from the bank, showing 
the amount of the deposits made by him and the charges against his 
account, as shown by the vouchers, and upon receiving such state- 
ment or statements he did not in a reasonable time thereafter notify 
the bank of the errors here complained of, and that such failure 
upon his part to so notify the bank occasioned injury to the bank, 
you will find for the defendant.”’ 


The contention of appellant’s counsel is that the court should 
have given a peremptory instruction for the reason that the undis- 
puted evidence shows that the money was received by the bank’s 
employees, if at all, after banking hours, when there was no officer to 
receive such deposit and also the fact that the undisputed evidence 
shows that appellant waited an unreasonable length of time before 
he made objection to the statement sent to him, omitting this de- 
posit. We think the contention of counsel in both respects is un- 
founded. There is testimony tending to show that it was the custom 
of the employees of the bank to receive deposits in the bank after 
the usual banking hours for the purpose of accommodating belated 
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customers. The testimony also warranted a submission of the issue 
as to whether or not the objection made by appellee to the statement 
of his account was within a reasonable time. The rule approved by 
this court in several cases was stated by the Supreme Court of the 
United States in Leather Manufacturers’ National Bank v. Morgan, 
117 U. 8. 96, 6 Sup. Ct. 657, 29 L. Ed. 811, as follows: 

‘*While no rule can be laid down that will cover every trans- 
action. between a bank and its depositor, it is sufficient to say that 
the latter’s duty is discharged when he exercises such diligence as is 
required by the circumstances of the particular case, including the 
relations of the parties, and the established or known usages of 
banking business.’’ Citizens’ Bank & Trust Co. v. Hinkle, 126 Ark. 
266, 189 S. W. 679; Bank of Black Rock v. B. Johnson & Son Tie 
Co., 229 S. W. 1. 

Considering the circumstances under which the alleged deposit 
was made and the circumstances under which appellee was 
placed when he received the notice omitting this deposit, we think 
that the trial jury was warranted in drawing the inference that ap- 
pellant proceeded with proper diligence in presenting his protest to 
the bank, that it was made within a reasonable time, considering 
all those circumstances. 

The testimony was conflicting as to whether or not the deposit 
was actually made, but there was sufficient evidence to warrant the 
jury in finding that appellee deposited the sum mentioned in the 
manner which he described in his testimony. 

Judgment is therefore affirmed. 


BANK NOT ALLOWED TO ENFORCE NOTE 
BECAUSE NOT A HOLDER IN DUE COURSE 


Farmers’ State Bank of Garden City v. Cooke, Supreme Court of 
Minnesota. 183 N. W. Rep. 137. 


One Stevens obtained two $500 notes from the defendant, for 
stock in a mortgage loan company, by fraud and without deliv- 
ering the stock to her. The notes were made payable to Stevens 
personally. He indorsed them without recourse and sold them 
to the plaintiff bank. The cashier of the bank, who acted for the 
bank in the transaction, was a stockholder in the mortgage com- 
pany at the time of the sale of the notes and later became a di- 
rector and officer. He knew that the notes had been taken for 
stock in the mortgage company and that they did not run to the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 413. 
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company, but to Stevens personally. He also knew that Stevens 
had organized the company and was a stockholder and president. 
He made no inquiry as to why the notes were payable to Stevens 
instead of the company nor did he make any inquiry of the de- 
fendant with reference to the notes. It was held that the evi- 
dence was sufficient to justify the jury in finding that the bank 
was not a holder in due course and in giving judgment for the 
defendant. 

Action by the Farmers’ State Bank of Garden City against Louisa 
B. Cooke. Verdict for defendant, and from a denial of its alterna- 
tive motion for judgment notwithstanding or for a new trial, plain- 
tiff appeals. Affirmed. 

C. O. Dailey, of Mankato, for appellant. 

C. G. Odquist, of Hutchinson, for respondent. 

LEES, C.—Plaintiff brought this action against defendant as the 
maker of two promissory notes of $500 each, which had been in- 
dorsed by the payee without recourse. 

Defendant interposed three defenses: The first that she had not 
signed the notes; the second, that they had been procured by fraud 
and that plaintiff was not a holder in due course; and the third, that, 
if she signed the notes, her signature was procured by fraudulent rep- 
resentations as to their nature and terms, and that she was free from 
negligence. 

There was a trial by jury, and a verdict for the defendant, and 
plaintiff has appealed from a denial of its alternative motion for 
judgment notwithstanding, or for a new trial. The evidence re- 
lating more or less directly to the second defense tended to show 
that defendant is a widow 58 years old, who has lived nearly all her 
life on a farm near Hutchinson in this state. She had a high school 
education, had been a school teacher for two or three years, and 
had transacted business with Hutchinson banks for about 30 years, 
depositing money and issuing checks in the usual way. She knew 
what a promissory note was and had taken many of them. On 
April 25, 1917, Franklin C. Stevens, a stranger to her, called at her 
house and asked her to purchase stock in the Northwestern Mort- 
gage, Loan & Land Company of Minneapolis. He read the com- 
pany’s prospectus to her. She was unable to read it without her 
glasses, which were upstairs, and she did not get them. Stevens 
told her the investment would be good; that the company was 
flourishing and doing a fine business. She agreed to take five shares 
of stock at $100 each. He told her she did not have to pay for it at 
the time and spoke of notes to be given to the company. He read 
no notes to her, but did read an agreement to take stock, and she 
signed an application for the stock, relying on what he read to her. 
Just above her signature these words appear: 
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““Cash. ———— dollars (¢———-). Note five hundred dollars 
($500), due April 25, 1918.’ 

The following day Stevens returned and took her application for 
an additional five shares of stock, and in substance the transaction 
was identical with that which took place the day before. Defend- 
ant has never received any stock or other consideration for the 
notes. 

The plaintiff bank is located in a small town south of Mankato. 
On April 28, 1917, Stevens came to the bank with two notes bearing 
defendant’s signature and offered them for sale. E. H. Monroe, as 
cashier of the bank, purchased them, giving Stevens the bank’s cer- 
tificate of deposit for $985. Each note was payable to Stevens indi- 
vidually. One was dated April 25 and the other April 26, 1917, and 
each was payable one year after date, with interest at 5 per cent. 
per annum. These are the notes on which suit was brought. 

We are of the opinion that the evidence was sufficient to justify 
the jury in finding that defendant had established her second de- 
fense. Stevens was not called as a witness, and we have only the 
defendant’s own version of the circumstances under which the notes 
were procured. If her version is correct, he obtained them by false- 
ly representing to her that no notes were to be executed until she 
got the stock, that they were to run to the company, and that at the 
end of a year she might return the stock. Her credit was good at 
the Hutchinson banks, but it does not appear that Stevens offered 
the notes to those banks for discount. Garden City is a small place 
remote from the district where defendant lived and was known. The 
notes were transferred two days after Stevens obtained them. Mon- 
roe knew they had been taken for stock in the land company, and 
that they did not run to the company, but to Stevens. He knew that 
Stevens had organized the company and was a stockholder and 
president. Monroe became a stockholder in April, 1916, and at the 
time of the trial was a director and secretary. Stevens had then 
ceased to be an officer. From 1908 to 1913 Monroe was employed 
as bookkeeper in a Hutchinson bank where defendant had a check- 
ing account. He had no acquaintance or business dealings with her 
after 1913, and none before, aside from his acquaintance with her as 
a customer of the Hutchinson bank. He did not see her application 
for stock before he bought the notes. He did not inquire why they 
were payable to Stevens instead of to the company, nor did he make 
any inquiry of the defendant with reference to the notes. He did 
not require Stevens to assume liability as an indorser. 

When it was shown that the notes were obtained by the fraud of 
the payee, the burden of proving that it became a holder in due 
course was cast om the plaintiff. In recent decisions we have sus- 
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tained the submission of the question to the jury where there was 
no contradiction of testimony that a note was purchased in good 
faith, but the inferences to be drawn from all the circumstances 
might lead to a different conclusion by reasonable men. State v. 
Missia, 144 Minn. 410, 175 N. W. 614; First Nat. Bank v. Andersen, 
144 Minn. 288, 175 N. W. 544; MeWethy v. Norby, 143 Minn. 386, 
173 N. W. 803; First Nat. Bank v. Denfeld, 143 Minn. 281, 173 N. 
W. 661; Snelling State Bank v. Clasen, 132 Minn. 404, 157 N. W. 
643, 6 A. L. R. 1663; Cole v. Johnson, 127 Minn. 291, 149 N. W. 467. 

The court instructed that, if the jury found that the notes were 
procured by fraud, and that the agents or officers of the plaintiff 
had knowledge or notice of that fact, their verdict should be for the 
defendant. The giving of this instruction is assigned as error. We 
think it was a correct statement of the law, for plaintiff could not 
be a holder in due course if the state of facts referred to in the 
instruction existed. Without objection by the plaintiff, the court 
also submitted to the jury the other two defenses interposed, in- 
structing them to take them up in their order, and, if they found 
that either of them was sustained by the evidence, their verdict 
should be in defendant’s favor. Granting that the evidence did not 
justify the submission of either the first or third defense, plaintiff 
is not in a position to complain, for it neither objected nor excepted 
to their submission. Since there was sufficient evidence to permit 
the jury to find that plaintiff was not a holder in due course, and for 
aught that appears in the record the verdict may have been returned 
on that theory, we are of the opinion that the order denying a new 
trial should be, and it hereby is, affirmed. 








BANK CANNOT RECOVER MONEY PAID ON 
OVERDRAFT CHECK THOUGH ACCOUNT 
FALSIFIED 


Liberty Trust Company v. Haggerty, Court of Chancery of New 
Jersey. 113 Atl. Rep. 596. 


A person named Haggerty, who was engaged in conducting a 
sham importing business in the city of Newark, kept his account 
in the plaintiff bank. He induced a bookkeeper in the employ of 
the bank to falsify the records of his account so that checks 
drawn by him would be paid although they were actually over- 
drafts. In this manner, he withdrew a total of nearly $53,000 of 
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the bank’s funds. The defendant, Mayhew, loaned various sums 
of money to Haggerty at usurious rates of interest. The princi- 
pal and interest, amounting to $19,250, was repaid to Mayhew by 
a series of checks drawn against Haggerty’s account. Upon the 
discovery of the fraud, the bank brought suit against Mayhew to 
recover the money which he had thus received. It was held that 
the bank was not entitled to recover. A bank is bound to know 
the state of its depositor’s account. It cannot recover the 
amount of an overdraft check from a person who had received it 
in good faith, even under the circumstances appearing in this 
case. 


Suit by the Liberty Trust Company against William J. Hag- 
gerty and others to impress a trust on certain funds. Decree ad- 
vised dismissing the bill. 

McCarter & English, of Newark, for complainant. 

Lum, Tamblyn & Colyer, of Newark, for defendant Mayhew. 

David Bobker, of Newark, for defendant Lehlbach, trustee. 

FIELDER, V. C.—The proofs show that the defendant Haggerty 
was conducting a sham importing business in the city of Newark, 
his real purpose being to obtain money from others, ostensibly for 
investment in his business, or on personal loans on his promise of 
repayment with interest at a high rate. Complainant is a trust com- 
pany doing a banking business, with whom Haggerty kept a check- 
ing bank account. He induced a bookkeeper in complainant’s em- 
ploy to so manipulate the books of the bank that checks drawn on 
the bank by Haggerty were honored and paid out of an apparent 
balance to Haggerty’s credit, when in fact he had insufficient funds 
to meet his checks. The first false bookkeeping entry in Haggerty’s 
account appears under date of July 24, 1918, and not again until 
August 14, 1918, from which latter date to on or about December 9, 
1918, the false entries occur nearly every day and by means of the 
conspiracy between Haggerty and the bookkeeper the former suc- 
ceeded in obtaining on his overdrafts a total of nearly $53,000 of 
the bank’s funds. The falsification of Haggerty’s account was acci- 
dentally discovered by one of the bank officials on December 9, 1918, 
and Haggerty was arrested the following day. A petition in bank- 
ruptey was filed against Haggerty December 20, 1918, and he was 
duly adjudged a bankrupt, and a trustee in bankruptcy was ap- 
pointed. The total amount realized on his assets was about $9,500 
and upward of $150,000 in claims have been filed with his trustee. 

The defendant Mayhew entered Haggerty’s employ about May 
1, 1918. Shortly prior to that date he had been attracted by the in- 
ducements held out by Haggerty, and had made loans to him at 
usurious interest rates. Subsequent to the date of his employment, 
Mayhew continued to make loans to Haggerty on the latter’s prom- 
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issory notes, receiving from time to time payments of interest at 
rates which ran from 20 per cent. to 40 per cent. per annum and 
partial payments on principal. These payments of principal and 
interest were made by Haggerty’s checks to the order of Mayhew, 
drawn on and honored by complainant during the time complain- 
ant’s bookkeeper was engaged in falsifying Haggerty’s account, and 
the amount paid by complainant on these checks, against which 
Haggerty actually had no funds to his credit, amounts to $19,250. 

Complainant seeks to have the money so received by Mayhew im- 
pressed with a trust in its favor, upon the theory that the checks 
given Mayhew by Haggerty and drawn on complainant were not re- 
ceived by Mayhew as a bona fide holder for value, and that they 
were not effectual to pass title to Mayhew of money stolen by Hag- 
gerty from complainant. In the event that Mayhew should not be 
required to account for such money directly to complainant, the com- 
plainant and the trustee in bankruptcy contend that at the time of 
such payments Haggerty was insolvent, and that Mayhew had rea- 
sonable cause to believe that he was insolvent, and that he (Mayhew) 
was being preferred, and because all the payments to Mayhew were 
made within four months before the filing of the petition in bank- 
ruptey, they must be repaid to the trustee. Complainant then in- 
sists that a trust on such funds should be declared in its favor for 
the reason that the bankrupt’s estate should not be permitted to 
profit by the crime of the bankrupt. 

There seems to be no doubt that Haggerty was insolvent at the 
time he made the payments on account of his indebtedness to May- 
hew, but my conclusion from the evidence is that Mayhew was not 
aware of that fact and had no reasonable cause to believe that he 
was being preferred as a creditor, and therefore the payments made 
to Mayhew are not voidable under the federal Bankruptey Act (U. 
S. Comp. St. §§ 9585-9656). I am also satisfied that Mayhew had no 
reason to believe that Haggerty’s bank account was being falsified, 
and that Haggerty’s checks on complainant to Mayhew’s order were 
paid with money. Haggerty was stealing from complainant. Hag- 
gerty’s checks came to Mayhew as payments on account of principal 
and interest due on Haggerty’s promissory notes which evidenced 
Mayhew’s loans to Haggerty. On receiving these checks, Mayhew 
became a bona fide holder for value. Comp. Stat. p. 3738, § 25. As 
the holder of these checks, Mayhew had no legal right to exact pay- 
ment on them from complainant, because they did not constitute a 
contract between complainant and Mayhew and complainant had 
the right to determine whether to pay them or not. Comp. Stat. p. 
3756, § 189; Creveling v. Bloomsbury National Bank, 46 N. J. Law 
255, 50 Am. Rep. 417; National Bank of New Jersey v. Berrall, 70 
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N. J. Law 757, 58 Atl. 189, 66 L. R. A. 599, 103 Am. St. Rep. 821, 
1 Ann. Cas. 630. 

In making its election whether to pay or not, complainant was 
bound to know the state of its account’ with Haggerty. The fact 
that his account appeared to be good when actually it was not is 
immaterial. Complainant placed its bookkeeper in a position where 
he had the opportunity to falsify the account, and it must be held 
accountable for his acts as against an innocent third party who pre- 
sented checks received in the ordinary course of business. Having 
exercised its option to pay or not to pay by honoring the checks, 
complainant cannot recover the money back from the payee. This is 
under the general rule that payment of a check by a bank upon 
which it is drawn, under the misaken belief that the maker of the 
check had sufficient funds to his credit to pay the checks, is a 
finality, and the bank cannot recover from the payee of the check 
the amount so paid. One of three reasons and sometimes all three 
reasons have been assigned for the rule: First, because there is no 
privity between the payee and the bank; second, because the bank 
always has the means of knowing the state of the depositor’s ac- 
count by an examination of its books, and therefore the payment is 
not a mistake within the meaning of the general rule which permits 
the recovery of money paid under a mistake of fact; and, third, be- 
cause to permit the bank to repudiate the payment would destroy 
the certainty that must pertain to commercial transactions of this 
sort and give way to the uncertainty, delay, and annoyance which 
would result if the bank could at some future time call on the 
payee for the return of money paid him on a check (National Bank 
of New Jersey v. Berrall, supra; Citizens’ Bank of Norfolk v. 
Schwarzschild, 109 Va. 539, 64 S. E. 954, 23 L. R. A. (N. 8S.) 1092; 
Spokane & Eastern Trust Co. v. Huff, 63 Wash. 225, 115 Pac. 80, 33 
L. R. A. (N. S.) 1023, Ann. Cas. 1912D, 491). So it has been held 
that the certification of a check by a bank upon the mistaken belief 
that the drawer had sufficient funds to his credit, when in fact the 
apparent credit was the result of the deposit of a forged check to 
the credit of the drawer’s account, will not excuse the bank from 
paying the certified check (Fidelity Trust Co. v. Baker, 60 N. J. Eq. 
170, 47 Atl. 6), and it has also been held that where a bank official 
having authority to certify checks certified one for an amount which 
he knew to be in excess of the drawer’s account, the effect of the 
certification is payment, precisely as if the bank had paid the money 
on it instead of making a certificate of its being good, and the bank 
is estopped from denying that it has sufficient funds with which to 
pay the check. State v. Scarlett, 91 N. J. Law 200, 102 Atl. 160, 2 
A. L. R. 86. 
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And it is the rule that a person receiving stolen money innocently 
in due course of business, in payment of a pre-existing debt, is a 
holder for value as against the former owner. Fidelity Trust Co. v. 
Baker, 60 N. J. Eq. 170, 173, 47 Atl. 6; Village of Mineral City v. 
Gilbow, 81 Ohio St. 263, 90 N. E. 800, 25 L. R. A. (N. 8.) 631; 
Benjamin v. Welda State Bank, 98 Kan. 361, 158 Pac. 65, L. R. A. 
1917A, 704, 707. 

All the checks given by Haggerty to Mayhew, save one, were de- 
posited by Mayhew in his bank under a general indorsement, and 
were paid by complainant to Mayhew’s bank. It might be argued 
that when Mayhew deposited the checks in his bank, the amount 
thereof was credited to him; that the money so credited was the 
money of the bank; that the transaction was, in effect, a sale of ne- 
gotiable paper by Mayhew to his bank; that the money complain- 
ant afterward paid was paid to Mayhew’s bank and not to Mayhew, 
and that the right to recover money paid by mistake exists only as 
against the party to whom the payment was made. But this ques- 
tion of privity between the parties to this action was not raised, and 
has not been considered. 

I shall advise a decree that complainant’s bill be dismissed. 


PAYMENT OF CERTIFIED CHECK CANNOT BE 
STOPPED 


Jones v. National Bank of North Hudson, Supreme Court of New 
Jersey. 113 Atl. Rep. 702. 


A depositor in the defendant bank delivered his check for 
$400, payable to the order of a corporation, to the payee in part 
payment for five barrels of whisky. The sale was in violation of 
the Federal War Prohibition Act and illegal. The payee of 
the check had it certified by the drawee bank. No part of the 
whisky was ever delivered and before the check was paid, the 
drawer ordered its payment stopped. The plaintiff in this action 
on the certified check represented the payee corporation merely 
for the purpose of bringing suit. It was held that, notwithstand- 
ing the illegality of the sale and the failure to deliver the 
whisky, the plaintiff was entitled to recover. Payment of a 
certified check cannot be stopped. When a check is certified, it is 
the same as if the money had been paid by the bank to the 
holder of the check and redeposited by him to his own credit. 
Action by Howard S. Jones, assignee of Frank V. Wilkinson, 

against the National Bank of North Hudson. Judgment for defend- 
ant, and plaintiff appeals. Reversed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 366. 
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Argued February term, 1921, before SWAYZE, PARKER and 
BLACK, JJ. 

William Harris, of Newark, for appellant. 

John Warren, of Jersey City, for appellee. 


BLACK, J.—The facts of this case are not disputed. The essen- 
tial facts are: On November 22, 1919, Otto Kuhna, saloon keeper 
of West Hoboken, N. J., ordered from the Blended Whisky Dis- 
tributing Company, plaintiff’s assignor, five barrels of whisky at a 
price something over $900, paying $100 in cash, giving a check on 
the defendant bank for $400. On November 24th the payee of the 
check, Blended Whisky Company, had the check certified by the de- 
fendant bank. No part of the whisky was ever delivered. On No- 
vember 28th Kuhna, the maker of the check, notified the bank to 
stop payment on the check; so the defendant bank, in compliance 
with this notice, refused payment. Hence the suit was brought to 
recover the amount of the check. The plaintiff concedes that he 
represents the Blended Whisky Distributing Company, the payee of 
the check, for the purpose of merely bringing the suit. He contends 
that the defendant is precluded from a defense of the suit, under 
paragraph 188 of the Uniform Negotiable Instruments Act (P. L. 
1902, p. 614; 3 Comp. St. N. J. p. 3756), and the construction given 
to that act by our Court of Errors and Appeals in the case of Times 
Square Automobile Co. v. Rutherford Nat. Bank, 77 N. J. Law 649, 
73 Atl. 479, 134 Am. St. Rep. 811. 

The trial court attempted to distinguish this case from that case 
on the ground that the novation of the parties created by the certifi- 
eation of the check for the holder rests upon the discharge under 
the terms of the act of all prior parties upon the check. It presup- 
poses a contract valid and enforceable at the time when the bank 
made the certification. If the check is absolutely void, not voidable 
merely, the maker was never liable upon it. The novation rests upon 
no consideration, as there can be, properly speaking, no release from 
a purported contract which is void ab initio. The trial court found 
the purported sale was illegal, and was in violation of the federal 
War Prohibition Act, passed November 21, 1918 (40 Stat. 1045), 
which forbade the sale after June 30, 1919, of the distilled spirits for 
beverage purposes. Held, the check had no validity. This defense 
was available to the bank. Judgment was therefore given for the 
defendant; hence this appeal. Under our reading of the case of 
Times Square Automobile Company v. Rutherford Nat. Bank, 77 N. 
J. Law 649, 73 Atl. 479, 134 Am. St. Rep. 811, we think the distine- 
tion attempted to be drawn and applied by the trial court is not 
sound. That case, in express language, says, having accepted the 
plaintiff’s money, and issued to him a certificate of deposit therefor, 
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it did not concern the defendant from whom or how or under what 
circumstances the money had been obtained. Its contract required it 
to pay the amount of the deposit to the plaintiff or its order. It 
could not avoid its obligation to do so by showing that the plaintiff 
had fraudulently obtained the money which it had deposited with 
the defendant. It is as if the bank had said, when the check was 
presented, We will pay it now, if you will receive it, and the holder 
had said, No; I will not take the money now; you may retain it for 
me until the check is presented for payment. Then the bank says, 
Very well; we will do so, thus substituting a new contract between 
the holder and the bank. So that case holds, as we read it, when a 
check of a depositor is certified by a bank, at the request of the 
holder, the obligation of the bank to the holder is the game as if 
the money called for by the check had been actually paid out by 
the bank to the holder, redeposited by the latter to his own credit, 
and a certificate of deposit issued to him. If such is not the applica- 
tion of that case to the facts of the present case, then the defense 
must rest, as was so aptly said by Mr. Justice Garrison, upon the 
notion that words have no settled meaning, or that language is pow- 
erless to express thought. Foley v. City of Orange, 91 N. J. Law 
555, 103 Atl. 743. The defense interposed should have been over- 
ruled, and a verdict directed for the plaintiff. 
The judgment under review will be reversed. 


STATE TAXATION OF NATIONAL BANK 
SHARES 


Merchants’ National Bank of Richmond, Va., v. City of Richmond, 
United States Supreme Court. 41 Sup. Ct. Rep. 619. 


The city of Richmond enacted an ordinance taxing shares of 
stock in national and state banks, for city and state purposes, at 
the rate of $1.75 on each $100 of valuation, and taxing intangible 
personal property in general, including bonds, notes and other 
evidences of indebtedness, at the rate of 95 cents on each $100 of 
valuation. Section 5219 of the United States Revised Statutes 
provides that taxation of national bank shares ‘‘shall not be at a 
greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such state.’’ It was held that the 
object of Section 5219 was not merely to provide against discrim- 
ination by the states in favor of state banks as against national 
banks. The statute also prohibits the states from discriminating 
against national banks in favor of investments of individuals in 





NOTE—For similar decisions ‘gee Banking Law Journal Digest (Second 
Edition) § 1101. 
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securities that represent money at interest and other evidences 
of indebtedness, such as normally enter into the business of bank- 
ing. The ordinance, therefore, violated Section 5219, and was 
invalid. 


In Error to the Supreme Court of Appeals of the State of Vir- 
ginia. 

Petition by the Merchants’ National Bank of Richmond against 
the city of Richmond to correct a tax assessment. The proceeding 
was dismissed, and the Supreme Court of Appeals of Virginia de- 
nied an application for writ of error to review the judgment (124 
Va. 522, 98 S. E. 643), and petitioner brings error. Application for 
writ of certiorari denied. Reversed and remanded. 

Messrs. Legh R. Page and E. Warren Wall, both of Richmond, 
Va., for plaintiff in error. 

Messrs. Henry R. Pollard and George Wayne Anderson, both of 
Richmond, Va., for defendant in error. 

Mr. Justice PITNEY delivered the opinion of the Court. 

The court of last resort of Virginia sustained a tax assessed by 
the city of Richmond in the year, 1915, in form against plaintiff in 
error, a national banking association, in substance and effect against 
its shareholders, overruling a contention based upon the Constitution 
and laws of the United States. To review its judgment a writ of 
error has been sued out and allowed, and application has been 
made also for the allowance of a writ of certiorari. The proceed- 
ing originated in the hustings court of the city of Richmond with 
a petition filed by the bank against the city to correct the assess- 
ment as erroneous. The first hearing resulted in an order granting 
the relief prayed for, upon grounds not now material; but, upon 
review by the Supreme Court of Appeals, this was reversed (124 Va. 
522, 98 S. E. 643), and the case remanded for further proceedings in 
conformity with the views of that court; in consequence of which, 
correction of the alleged erroneous assessment was refused by the 
trial court, and the procedings dismissed. An application for a writ 
of error to review this judgment was denied by the Supreme Court 
of Appeals, with the effect of affirming the judgment of the hustings 
court. 

The tax was imposed pursuant to an ordinance approved April 9, 
1915, passed under the powers conferred upon the city by its char- 
ter and an act of the General Assembly approved March 15, 1915 
(Acts Va. 1915, e. 85, p. 119). The opinion of the court of last re- 
sort shows that plaintiff in error drew in question the validity of the 
ordinance and statute, as construed and applied, upon the ground 
of their alleged repugnance to Section 5219, Rev. Stat. U. S. (Comp. 
St. § 9784), and that the court sustained their validity notwithstand- 
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ing. Under Section 237, Judicial Code, as amended by Act of Sept. 
6, 1916, c. 448, 39 Stat. 726 (Comp. St. § 1214), a writ of error is 
the appropriate process for reviewing the final judgment in this 
court, and the petition for allowance of a writ of certiorari will be 
denied. 

It will not be necessary to recite the provisions of the statute and 
ordinance, beyond saying that, taken in connection with another act 
of the General Assembly, approved March 17, 1915 (Acts Va. 1915, 
e. 117, p. 160), they authorized the imposition for the year 1915 
upon bank stocks, state and national, of a tax for state purposes at 
the rate of 35 cents and a tax for city purposes at the rate of $1.40 
—a total of $1.75—upon the $100 of valuation, while upon intangible 
personal property in general, including bonds, notes, and other 
evidences of indebtedness, the state rate was 65 cents and the city 
rate 30 cents, an aggregate of 95 cents, upon each $100 of valuation. 

The bank’s petition alleged, and the evidence showed without dis- 
pute, that in the city of Richmond, in 1915, city and state taxes at 
the rates first mentioned were imposed upon national bank stocks 
(ineluding that of plaintiff in error) to the aggregate value of more 
than $8,000,000, and stocks of state banks and trust companies to 
the value of $6,000,000 and upwards, while taxes at the lower aggre- 
gate rate of 95 cents per $100—city tax, 30 cents; state tax, 65 cents 
-—were imposed for the same year upon bonds, notes, and other evi- 
dences of indebtedness aggregating $6,250,000. It is to be inferred 
that a substantial part of this aggregate was in the hands of individ- 
ual taxpayers; the precise amount does not appear. It also was 
shown by evidence without dispute that moneyed capital in the 
hands of individuals invested in bonds, notes, and other evidences 
of indebtedness comes into competition with the national banks in 
the loan market. 

Neither of the state courts passed upon this evidence or made 
findings of fact thereon, doubtless because, under their respective 
views of the applicable law, the facts referred to were immaterial. 
But this omission does not relieve us of the duty of examining the 
evidence for the purpose of determining what facts reasonably 
might be, and presumably would be, found therefrom by the state 
court, if plaintiff in error’s contention upon the question of federal 
law should be sustained, and the facts thereby shown to be mate- 
rial. Carlson v. Curtiss, 234 U. S. 103, 106, 34 Sup. Ct. 717, 58 L. 
Ed. 1237. 

The Supreme Court of Appeals entertained the view that the pur- 
pose of Section 5219, Rev: Stat., was confined to the prevention of 
discrimination by the states in favor of state banking associations 
as against national banking associations, and that since none such 
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is shown here there was no repugnance to the federal statute. This, 
however, is too narrow a view of Section 5219. It traces its origin 
to Section 41 of the Act of June 3, 1864, ¢. 106, 13 Stat. 99, 111, 112, 
in which, besides the restriction that state taxation of the shares of 
national banking associations should not be at a greater rate than 
that assessed upon other moneyed capital in the hands of individual 
citizens of such state, there was an express proviso that the tax 
should not exceed the rate imposed upon the shares of state banks. 
But this was modified by Act of February 10, 1868, c. 7, 15 Stat. 34 
(Comp. St. § 9784), in a manner which, as was pointed out in Boyer 
v. Boyer, 113 U. S. 689, 691, 692, 5 Sup. Ct. 706, 28 L. Ed. 1089, pre- 
cluded the possibility of an interpretation permitting the states, 
while imposing the same taxation upon national bank shares as upon 
shares in state banks, to discriminate against national bank shares 
in favor of moneyed capital not invested in state bank stock. ‘‘At 
any rate,’’ said the court, ‘‘the Acts of Congress do not now permit 
any such discrimination.’’ In the amended form the provision was car- 
ried into the Revised Statutes as Section 5219, which prescribes that 
state taxation of shares in the national banks ‘“‘shall not be at a 
greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such state.”’ 

By repeated decisions of this court, dealing with the restriction 
here imposed, it has become established that while the words 
‘‘moneyed capital in the hands of individual citizens’’ do not in- 
elude shares of stock in corporations that do not enter into compe- 
tition with the national banks, they do include something besides 
shares in banking corporations and others that enter into direct 
competition with those banks. They include not only moneys in- 
vested in private banking, properly so called, but investments of in- 
dividuals in securities that represent money at interest and other 
evidences of indebtedness such as normally enter into the business 
of banking. In Evansville Bank v. Britton, 105 U. S. 322, 324, 26 L. 
Ed. 1053, the court said: 

‘‘The act of Congress does not make the tax on personal property 
the measure of the tax on bank shares in the state, but the tax on 
moneyed capital in the hands of the individual citizens. Credits, 
money loaned at interest, and demands against persons or corpora- 
tions are more purely representative of moneyed capital than per- 
sonal property, so far as they can be said to differ. Undoubtedly 
there may be much personal property exempt from taxation without 
giving bank shares a right to similar exemption, because personal 
property is not necessarily moneyed capital. But the rights, credits, 
demands, and money at interest mentioned in the Indiana statute, 
from which bona fide debts may be deducted, all means moneyed 
capital invested in that way. . . . We are of opinion that the taxa- 
tion of bank shares by the Indiana statute, without permitting the 
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shareholder to deduct from their assessed value the amount of his 
bona fide indebtedness, as in the case of other investments of 
money capital, is a discrimination forbidden ‘by the act of Congress.’’ 


And in Mercantile Bank v. New York, 121 U. S. 138, 7 Sup. Ct. 
826, 30 L. Ed. 895, the court speaking by Mr. Justice Matthews, 
after reviewing previous decisions and pointing out (121 U. S. 154, 
7 Sup. Ct. 826, 30 L. Ed. 895) the policy and purpose of the act as 
the key to its proper interpretation, proceeded to declare (121 U. S. 
157, 7 Sup. Ct. 836, 30 L. Ed. 895): 


“*The terms of the act of Congress, therefore, include shares of 
stock or other interests owned by individuals in all enterprises in 
which the capital employed in carrying on its business is money, 
where the object of the business is the making of profit by its use 
as money. The moneyed capital thus employed is invested for that 
purpose in securities by way of loan, discount, or otherwise, which 
are from time to time, according to the rules of the business, reduced 
again to money and reinvested. It includes money in the hands of 
individuals empldyed in a similar way, invested in loans, or in secu- 
rities for the payment of money, either as an investment of a perma- 
nent character, or temporarily with a view to sale or repayment and 
reinvestment. In this way the moneyed capital in the hands of in- 
dividuals is distinguished from what is known generally as personal 
property.’’ 


Proceeding then to quote the passage we have cited from Evans- 
ville Bank v. Britton, supra. 

In Amoskeag Savings Bank v. Purdy, 231 U. S. 373, 390, 391, 34 
Sup. Ct. 114, 58 L. Ed. 274, the above-mentioned declaration of the 
court in Mercantile Bank v. New York, 121 U. S. 138, 157, 7 Sup. 
Ct. 826, 30 L. Ed. 895, including the citation from Evansville Bank 
v. Britton, was repeated, and it was pointed out that the rule of 
construction thus laid down had since been consistently adhered to. 
No decision of this court to which our attention is called has quali- 
fied that rule, or construed Section 5219 as leaving out of consider- 
ation the rate of state taxation imposed upon moneyed capital in 
the hands of individual citizens invested in loans or securities for the 
payment of money, either for permanent or temporary purposes, 
where such moneyed capital comes into competition with that of the 
national banks. Thus, in Bank of Commerce v. Seattle, 166 U. S. 
463, 464, 17 Sup. Ct. 996, 41 L. Ed. 1079, the precise ground of de- 
cision was the want of a showing that ‘‘the moneyed capital left un- 
assessed was, as to any material portion thereof, moneyed capital 
coming into competition with that of national banks’’. To the same 
effect First National Bank of Wellington v. Chapman, 173 U. S. 
205, 219, 19 Sup. Ct. 407, 43 L. Ed. 669. In the present case, there is 
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a clear showing of such competition, relatively material in amount, 
and it follows that upon the undisputed facts, the ordinance and 
statute under which the stock of plaintiff in error was assessed, as 
construed and applied, exceeded the limitation prescribed by Sec- 
tion 5219, Rev. Stat., and hence that the tax is invalid. 

Application for writ of certiorari denied. 

Judgment revesed, and the cause remanded for further proceed- 
ings not inconsistent with this opinion. 

Mr. Justice BRANDEIS dissents. 


FIRM NOT ALLOWED TO USE DESIGNATION 
“INVESTMENT BANKERS” UNDER OHIO 
LAW 


Inglis v. Pontius, Superintendent of Banks, Supreme Court of Ohio. 
131 N. E. Rep. 509. 


The Ohio statute, which prohibits the use of the word, ‘“bank,”’ 
**banker,’’ ‘‘banking,”’ ‘‘trust,’’ or similar words by any person, 
firm, association or corporation not doing a deposit business or 
subject to the banking regulations of the state of Ohio, is consti- 
tutional and valid. Under this statute, a firm conducting the 
business of brokers and dealers in investment securities may not 
use on their letter-heads and in their advertisements the desig- 
nation ‘‘investment bankers.”’ 


Suit by one Inglis against one Pontius, Superintendent of Banks, 
and others for an injunction. Judgment for plaintiff on demurrer to 
the answer was reversed on error to the Court of Appeals, and plain- 
tiff brings error. Affirmed. 

The firm of Otis & Co., with its principal office at Cleveland, 
Ohio, conducts the ‘business of brokers and dealers in investment 
securities, and in the course of such business uses letter-heads and 
advertisements which are claimed to be in violation of Section 710 
—3, General Code. 

Upon the letter-heads there appears the following: ‘‘Otis & Co. 
Members—New York Stock Exchange. Investment Bankers. Cleve- 
land.”’ 

In one of its advertisements there appears the following: ‘‘Otis 
& Co. Investment Bankers. Cleveland.”’ 

In another advertisement the following: ‘‘Otis & Co. Cleveland, 
Ohio. Investment Bankers.’’ 
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The firm of Otis & Co. is a partnership composed of several part- 
ners. The superintendent of banks of the state of Ohio ordered the 
firm of Otis & Co. to discontinue the use of the word ‘‘bankers’’ in 
the conduct of its business, having ruled that the word ‘‘bankers’’ 
upon its letter-heads and in its advertising matter constitutes a vio- 
lation of Section 710—3, General Code. 

That section is a penal statute, carrying penalties of $100 per 
day for each day during which the forbidden word is used. Mani- 
festly the firm of Otis & Co. could not well afford to continue the use 
of the forbidden word, thereby endangering the enforcement of large 
penalties, and, there being no other manner of putting the con- 
struction of Section 710—3 to a test, the superintendent of banks 
having refused to bring or maintain an injunction suit, this action 
was begun in the court of common pleas of Cuyahoga County, Ohio, 
by Richard Inglis, one of the partners composing the firm of Otis & 
Co., to enjoin the firm from discontinuing the use of the word 
*‘bankers,’’ on the ground that the words ‘‘investment bankers’”’ 
have been used for many years in connection with its business, and 
large sums of money, claimed to have been in excess of half a mil- 
lion dollars, have been expended in advertising the business of the 
firm as investment bankers. 

The superintendent of banks was also made a party defendant, 
and an injunction sought, restraining the superintendent from 
bringing any action against the partnership or the individual mem- 
bers thereof to subject them to the penalties prescribed for a viola- 
tion of the foregoing section. 

It is claimed that the discontinuance of the use of such words 
would involve a violation of the partnership agreement between the 
partners, and would entail a property loss to the firm in excess of 
half a million dollars, and would deprive the firm of the only avail- 
able short and accurate characterization of its business for adver- 
tising purposes, and would give to banks of deposit a monopoly of 
that characterization. 

The petition further alleges that banks of deposit have entered 
the field of investment banking, and that if firms other than banks 
are forbidden to use the words ‘‘investment bankers,’’ such firms 
will be placed at a great disadvantage in competing with deposit 
banks, and that such banks would thereby be permitted to appro- 
priate the good will which its firm and other firms have built up 
as attaching to the characterization ‘‘investment bankers.”’ 

In the court of common pleas a demurrer to the answer was sus- 
tained, and final judgment rendered for plaintiff. On error to the 
Court of Appeals this judgment was reversed, and the cause re- 
manded. 
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MARSHALL, C. J.—This proceeding involves the construction 
and application of Section 710—3 of the General Code of Ohio and 
challenges its constitutionality. That portion of the section calling 
for interpretation is as follows: 


“The use of the word ‘bank,’ ‘banker,’ or “banking,’ or ‘trust,’ 
or words of similar meaning in any foreign language, as a designa- 
tion or name, or part of a designation or name, under which business 
is or may be conducted in this state, is restricted to banks as defined 
in the preceding section. All other persons, firms or corporations 
are prohibited from soliciting, accepting or receiving deposits, as de- 
fined in Section 2 [G. C. § 710—2] of this act and from using the 
word ‘bank,’ ‘banker,’ ‘banking,’ or ‘trust,’ or words of similar 
meaning in any foreign language, as a designation or 
name, or part of a designation or name, under’. which 
business may be conducted in this state. Any violation of this 
prohibition, after the day when this act [G. C. §§ 710—1 to 710— 
189] becomes effective, shall subject the party chargeable therewith, 
to a penalty of $100.00 for each day during which it is committed 
or repeated. Such penalty shall be recovered by the superintendent 
of banks by an action instituted for that purpose, and in addition to 
said penalty, such violation may be enjoined and the injunction en- 
forced as in other cases.’’ 


It will be seen that for a definition of the word ‘‘bank,’’ specific 
reference is made to the preceding section, being Section 710—2. 


The portion of said preceding section wherein the word ‘‘bank’’ is 
defined is as follows: 


‘‘The term ‘bank’ shall include any person, firm, association, or 
corporation soliciting, receiving or accepting money, or its equiva- 
lent, on deposit as a business, whether such deposit is made subject 
to check or is evidenced by a certificate of deposit, a passbook, a 
note, a receipt, or other writing,’’ etc. 


While the case has heretofore been decided upon a consideration 
of the sufficiency of the petition, the demurrer was in reality ad- 
dressed to the answer, and, inasmuch as the demurrer searches the 
entire record, the petition and answer should both be looked to with 
a view of detemining their sufficiency. 

The answer contains three separate defenses, none of which con- 
tains a general denial. We are not concerned with the denials con- 
tained in the first defense, because the demurrer admits the truth 
of the allegations of the petition. 

The second and third defenses allege that in its printed advertis- 
ing matter and business stationery the word ‘‘incorporated’’ does 
not immediately follow the business title of ‘‘Otis & Co.,’’ and, fur- 
ther, that Otis & Co. has been, and is, investing portions of its funds 
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otherwise than in those securities permissible to banks of deposit. 
Those defenses are unimportant in this controversy, unless it is 
claimed that Otis & Co. is in fact a bank. It cannot, however, be 
seriously claimed under the allegations of the petition that Otis & 
Co. is a bank, as measured by the definition in Section 710—2. 
Neither is it claimed by counsel in argument that it is a bank, or 
that it is entitled to use the word ‘“banker’’ as a part of its name. 
The contention of counsel for plaintiff is that the term ‘‘investment 
bankers’’ is not used as a part of its name, or even as a part of a 
designation under which business is conducted by it in this state. 

The case then must turn upon the sufficiency of the allegations of 
the petition and whether the well-pleaded allegations state a cause 
of action. We have not considered the question of the right of 
plaintiff to maintain an action against his partners, or the partner- 
ship of which he is a member, because this question has not been put 
in issue, and we recognize the importance of the controversy and 
commend the course of the superintendent of ‘banks in meeting the 
issue without resorting to technical impediments. 

In addition to the statutory requirements, banking institutions 
voluntarily do many things to safeguard the depositors, and go to 
large expense in constructing vaults and locks, and experience has 
shown that banks employ trustworthy men of high integrity to 
look after their affairs; men who are competent to give advice to 
prospective investors. 

By reason of such regulations and supervision, and by reason of 
the careful methods voluntarily followed by banking institutions, 
the public have learned to place their confidence in banks, and justly 
so. Only recently the General Assembly provided that a slander or 
libel uttered against a bank is a felony and subject to severe penal- 
ties. 

It will be seen, therefore, that the use of the word ‘‘bank’’ or 
*‘banker’’ is a valuable adjunct to any business, and the protection 
of the provisions of the Banking Code should therefore be available 
only to those institutions which are subject to the regulations and 
restrictions imposed upon such institutions by the Banking Code. 

If we are correct in this, then it is no hardship upon any person, 
firm, or association not strictly classed as a banking institution to be 
denied the right to use the word ‘‘bank,’’ or a kindred term, as part 
of its name or designation. All of the foregoing defines the atmos- 
phere which was being breathed by the General Assembly in framing 
and adopting Section 710—3, General Code, and should therefore 
aid in ascertaining the legislative intent. 

The statute contains several penal and other provisions for its 
enforcement, and it is conceded that it must be interpreted accord- 
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ing to the rules governing the interpretation of penal statutes. 

Penal statutes, or those which restrain the exercise, regulate the 
conduct, or impose restrictions upon any lawful trade, occupation, 
or business, should be strictly construed, and their scope should not 
be extended to include limitations not clearly expressed in their 
terms. Neither should a statute defining an offense be extended by 
construction to persons not included within its descriptive terms. In 
all other respects the general rules of construction applicable to 
remedial statutes have equal application to penal statutes; that is to 
say, they are to be fairly construed according to the expressed legis- 
lative intent without resort to verbal niceties or technicalities. There 
should not be any forced construction to exclude from their opera- 
tion persons who are plainly within their terms; statutes designed to 
prevent fraud should be so construed as to prevent the evil aimed 
at. Strict construction does not override the requirement that words 
are to be given their usual and ordinary meaning, and that the pur- 
pose and intention of the lawmaker should be carried into effect. 
It is an aid in ascertaining the legislative intent to consider the ex- 
isting evil which it is intended to remedy. 

The foregoing rule has been stated with some particularity and 
at some length because in the instant case counsel entertain widely 
different views, and the decisions of the judges of the lower courts 
are widely divergent. 

It cannot be doubted that gross frauds are daily practiced upon 
the public by the sale of worthless securities. Neither can it be 
doubted that the improper use of the words ‘‘bank’’ and ‘‘banker’”’ 
can be made a valuable aid in such practices. 

The question of the proper interpretation of this section turns 
largely upon the proper definition of the word ‘‘designation.’’ So 
far as can be ascertained this word has never received judicial defi- 
nition. We therefore turn to the Century Dictionary as being the 
most authoritafive, where we find the following: 


‘Specifically, an addition to a name, as a title, profession, trade, 
or occupation, to distinguish the person from others.’’ 


It is contended that the word ‘‘designation’’ is synonymous with 
‘‘name.”’ This view, however, seems untenable, inasmuch as both 
words have been used. It will be presumed that the General Assem- 
bly had some purpose in mind in using both words instead of only 
one, and unless the words are inconsistent or contradictory it is the 
duty of the courts to give effect to both words. 

It has been suggested that the word ‘‘designation’’ means ‘‘ap- 
pellation,’’ and it is quite true that some dictionaries have so defined 
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it. The word “‘appellation,’’ however, is so nearly synonymous ‘with 
the word ‘‘name’”’ as to clearly indicate that a different definition 
must have been intended. 

It has further been suggested that the word ‘‘designation’’ might 
properly be defined ‘‘business title.’’ This, however, also seems un- 
tenable, because in Section 710—82 the term ‘“‘business title’’ is 
found, and it is very clear that in that section the term ‘‘business 
title’’ is synonymous with firm name. 

Applying the above-quoted definition, and construing the statutes 
accordingly, it must be said that the words ‘‘investment bankers,”’ 
following as they do so closely after the firm name, clearly desig- 
nate the business in which Otis & Co. is engaged and induces in the 
casual observer the belief that the firm is doing a banking business. 
It is of course coneeded that Otis & Co. is a highly reputable and 
perfectly responsible firm, and yet, if new customers are attracted 
to it by the use of the term and the confidence inspired by it, the 
same result would naturally accrue to disreputable and irresponsible 
concerns, which might draw their victims in the belief that they are 
dealing with bankers under state sanction and supervision. 

It is apparent that this evil was one of the objects aimed at by 
the General Assembly in the enactment of this section, and the sec- 
tion would fall far short of this purpose if unscrupulous persons or 
concerns without financial responsibility, who are not in fact banks 
or bankers, are permitted to use the term ‘‘investment bankers.’’ 

As illustrations of designations which are not a part of the name 
or business title the following are suggested: ‘‘John Jones, Attorney 
at Law,’’ ‘‘David Davis, Physician,’’ ‘‘William Williams, Certified 
Accountant.”’ 

It is clear that in each of these examples there is both a name 
and a designation, and that they are not synonymous. 

It may be conceded that there is ambiguity in the statute, calling 
for judicial interpretation. Very few statutes are so perfectly framed 
and so carefully worded as to be free from criticism when analyzed 
and expounded by able and ingenious counsel, but it is clear that the 
language of the statute is capable of the construction herein given, 
and that such construction is in harmony with the legislative intent. 

For the foregoing reasons the judgment of the Court of Appeals 
will be affirmed. 

Judgment affirmed. 





MANAGEMENT OF DECEDENTS’ ESTATES 
Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 
By John Edson Brady 


§20. Co-executors and Co-administrators. 

§ 21. Sale of Real Property by Co-executors. 
§ 22. Executor of His Own Wrong. 

§23. Removal of Executor or Administrator. 


§20. Co-executors and Co-administrators—A will may name 
several persons as executors and all those so nominated may, if they 
so desire and are qualified, assume the office. As to the estate of an 
intestate, the probate court may appoint more than one administra- 
tor, if the circumstances of the estate make it advisable. The usual 
procedure, however, is to appoint but one administrator. 

With regard to the powers of co-executors, the general rule is 


that, if a man appoints several executors, they are esteemed in law 
but as one person, representing the testator, and therefore the acts 
done by any one of them, which relate either to the delivery, gift, 
sale, payment, possession, or release of the testator’s goods, are 
deemed the acts of all, for they have a joint and entire authority 
over the will. In some eases, a distinction has been made between 
the powers of joint executors and of joint administrators, admitting 
the right of one of several executors to act for all, but denying this 
right as to one of several administrators. This distinction, however, 
is not generally recognized, the proper rule being that joint admin- 
istrators and joint executors stand upon the same footing, that their 
rights and liabilities regarding the estate are the same and that one 
of several administrators is invested with the same authority with 
respect to administration of the estate as is one of several executors, 
there being no special powers conferred upon the executors by the 
decedent’s will. The rule, however, that several executors or several 
administrators are considered in law as one does not apply to those 
cases in which the question involved is a personal responsibility of 
one representative for his own acts or the acts of the other, but is 
limited to acts of a ministerial nature and does not apply to those 
which call for the exercise of judgment and discretion. Alexander 

on Wills, page 2326. 
As to the liability of one executor for the acts of his co-executor, 
$33 





534 THE BANKING LAW JOURNAL 


the general rule is that executors are liable for the assets which 
come into their hands, and are not responsible for the acts of co- 
executors except when they assent thereto or are guilty of negli- 
gence. An executor is not liable for devastavit (a waste of the 
estate), by his co-executor unless he contributes to it directly or in- 
directly by reason of his negligence, since he does not, by virtue of 
his acceptance of the trust, become an insurer of the trust funds 
against the possibility of loss, nor a surety for his co-executor. 

In a Washington decision, In re Haggerty’s Estate, 178 Pac. Rep. 
644, it was held that an executor was not liable for money belonging 
to the estate, wrongfully withdrawn from the bank, in which it had 
been deposited by his co-executor. It appeared that the co-executor 
deposited the money in the bank in such form that it could be with- 
drawn on his signature. He led the defendant executor to believe, 
however, that the money could not be withdrawn except by checks 
signed by both of them. 

In the opinion the court said: ‘‘The courts of this country seem 
to be in irreconcilable conflict of opinion upon the question of when 
an executor becomes liable for the acts of his co-executor resulting 
in loss to the estate. 

“It is a general, if not a universal, rule, that an executor or 
administrator is not liable for the acts, defaults, or devastavits of 
his co-executors or co-administrators, unless he has in some manner 
aided, concurred in, or contributed to them. 

**The difficulty arises in the application of this general rule to 
facts attending particular cases to be determined, and those wherein 
is found the seemingly irreconcilable conflict in the opinions of the 
courts.” 

It has been held that it is against the policy of the law for co- 
executors to make an agreement whereby the affairs of the estate 
shall be administered by one of them only. It is proper, however, 
for joint executors, by an arrangement among themselves, to sub- 
divide the work, each attending to particular matters. But one 
representative cannot escape liability by turning over the control 
of the affairs of the estate to his co-executor where, by reasonable 
attention on his part, he could have prevented the wrong committed 
by the other. 

The right to the custody of the assets of the estate is a question 
which may arise where there are two or more executors or admin- 
istrators. In Smith v. Heyward, S. C., 105 S. E. Rep. 275, which 
was an action by one executor against his co-executor, the plaintiff 
complained that the defendant refused to turn over to him any of 
the estate assets in his hands. There was no charge of maladminis- 
tration or incompetency against the defendant, but the plaintiff was 
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of the opinion that a separate administration by each executor of 
the assets in his hands would result in detriment to the estate. The 
court held that this was not a sufficient ground to entitle the plain- 
tiff to compel the defendant to hand over the assets in question. 

*‘According to our own decisions,’’ said the court, ‘‘executors 
however numerous, are regarded in law as an individual person, 
and by consequence, the acts of any one of. them, in respect to the 
administration of the effects, are deemed to be the acts of all, for 
they have all a joint and entire authority over the whole property. 
It follows that each executor has the right to the custody and con- 
trol of the securities; and that, as more than one cannot have the 
actual manual custody thereof at the same time, the one who has 
the eustody is entitled to retain it.’’ 

Compensation is another possible cause of dispute where the 
estate is administered by more than one representative. The rule 
is, in the absence of specific directions in the will with regard to 
compensation of executors or definite statutory provision, that all 
of the personal representatives are entitled to no more for their 
services than would be the regular compensation had one only been 
appointed. The number of executors or administrators has no effect 
as to the total amount of compensation to be allowed. 

New York has a peculiar statutory provision in this regard. If 
the value of the estate is $100,000 or more each of several executors 
is entitled to full commissions, unless there are more than three 
executors, in which event the commissions, to which three would be 
entitled, are apportioned among them. 


§21. Sale of Real Property by Co-executors—Where the will 
names more than ene executor and authorizes them to sell real es- 
tate belonging to the testator, all of the executors who have quali- 
fied must join in the conveyance. If one of the executors refuses to 
join a valid title cannot be transferred. Langhill v. Pennsylvania 
Railroad Co., 98 Atl. Rep. 872. 

In this case the power to sell was vested in three executors. All 
three qualified and letters testamentary were issued to them. The will 
provided that the executors ‘‘shall at such time or times as to them 
may seem best, sell and dispose of all my estate, real, personal and 
mixed.”’ 

In the opinion it was said: ‘‘It is apparent, therefore, without 
any discussion, that the discretionary power conferred by the testa- 
trix could not be exercised by less than the entire number of ex- 
ecutors appointed by her will. It follows that the two executors 
could not convey the real estate without the acquiescence and con- 
sent of the third executor. . 
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*‘The learned court below was clearly right in restraining two 
executors from selling and conveying the real estate of the testatrix 
without the concurrence and acquiescence of the third executor, and 
the decree must therefore be affirmed. It is well settled by numer- 
ous decisions in this state that where a power to sell and convey real 
estate is vested in executors, all the executors whose renunciations 
are not recorded must exercise the power and join in the convey- 
ance.’’ 

Where one of several executors dies the survivor or survivors 
may execute a power to sell real estate vested in the executors by 
the will. Striker v. Daly, 162 N. Y. Supp. 527. 

A will named two persons to act as executors and trustees and 
authorized them to sell any of the testator’s real estate when in 
their judgment such sale would be for the best interests of the 
estate. Both of the executors qualified but later one of them, upon 
his own petition, was allowed to resign. The remaining executor 
sold a piece of property belonging to the estate and executed the 
deed ‘‘as sold acting executor.’’ 

Section 166 of the New York Real Property Law provides as 
follows: ‘‘Where a power is vested in several persons all must 
unite in its execution, but, if previous to such execution, one or more 
of such persons shall die, the power may be executed by the survivor 
or survivors,’’ and Section 2694 of the Code of Civil Procedure 
provides that where a power to sell real estate is given to several 
executors or trustees and any of them neglect to qualify, sales made 
by executors or trustees who do qualify are valid. 

Under these provisions, if the resigning executor had died before 
the executor of the deed or had never qualified it is clear that the 
sale by his co-executor would have been valid. The question here 
presented was whether a sale of real estate by one executor, where 
his eco-executor has resigned, is valid. It was held that notwith- 
standing the statutory provisions referred to a sale, made under the 
circumstances which appear in this case, is valid. 

An administrator has no authority to sell real estate except when 
authorized so to do by statute and then only in the particular in- 
stances and for the particular purposes designated by the statute. 
The general rule is that he must first obtain an order of court 
authorizing him to make such sale, which can only be secured after a 
showing that the case is a proper one in which such an order should 
issue. Anderson, p. 2331. 


§22. Executor of His Own Wrong.—Sometimes a person, with- 
out authority of the deceased or a court of probate, does such acts 
as belong to the office of an executor or administrator, such as tak- 
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ing possession of the personal property of the decedent. Such a 
person is called an executor de son tort, or, to use the English 
equivalent, executor of his own wrong. An executor de son tort 
has been defined as a person who takes it upon himself to act as 
executor or administrator without sufficient authority. He is an 
executor only for the purpose of being sued and made liable for the 
assets of the estate, with which he had intermeddled. 

Any acts such as collecting money due the estate, paying debts 
with funds belonging to the estate or making any other disposition 
of any part of the property of the estate will constitute a person an 
executor of his own wrong. If one takes possession of property 
belonging to a deceased person, merely for the purpose of conserving 
it and negligently loses it or allows it to be destroyed he is liable 
as an executor de son tort. 

It has been held that, if a person, legally appointed executor in 
one state, takes possession of the property of the decedent in an- 
other state, without having been authorized by the proper court in 
the latter state, he is liable as an executor de son tort. Campbell v. 
Tousey, 7 Cow. (N. Y.) 64. 

The intermeddling which causes one to become liable as executor 
de son tort has reference to personal property only. Unauthorized 
dealing with the real property of a decedent affects the heir or dev- 
isee, not the administration. 

Ordinarily, one who acts as executor de son tort must account 
fully for all assets received ‘by him and may be charged with in- 
terest at the highest rate. 

Liability for acting as executor de son tort is sometimes pro- 
vided for in the statutes. For instance, the Georgia Code, § 3886, 
provides that, if any person, without authority of law, wrongfully 
intermeddles with the personal property of a decedent, whose estate 
has no legal representative, he shall be held as executor of his own 
wrong and as such liable for twice the value of the property pos- 
sessed or converted by him. 

A recent case, in which an attempt was made to charge a bank 
with liability as an executor de son tort is Holden v. Farmers’ and 
Traders’ National Bank, N. H., 93 Atl. Rep. 1040. <A decedent, it 
appeared, had a deposit account in the defendant bank. He left a 
will, in which he named his two sons as executors. The will was 
probated, but the sons never qualified as executors. Nevertheless, 
they went ahead with the affairs of the estate just as though letters 
testamentary had been actually issued to them. They collected 
money due the estate and deposited it, together with the money 
already on deposit with the defendant bank, in a new account in 
their names as executors. They drew checks against the account 
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which the bank duly paid, until the entire amount was drawn out. 
Later an administrator with the will annexed was appointed and 
he brought suit against the bank on the theory that the bank was 
liable as an executor de son tort. 

The court held that no such liability could be imposed upon the 
bank. The court said: ‘‘The plaintiff’s claim seems to be that the 
defendant is liable because it has intermeddled with the estate and 
cases, wherein parties have been treated as executors de son tort, 
are cited and relied upon. But the fact that these funds belonged 
to an estate rather than to an individual does not give them pe- 
culiar attributes, nor make one liable to the true owner thereof for 
meddling therewith when he would not be liable if the owner were 
an individual. It is the wrongful or tortious intermeddler, without 
claim or color of title, upon whom the sound authorities in law 
fasten, in effect, the liabilities of an executor de son tort. . 
The case presented is this: One who has converted the property of 
another delivers it to a third party to hold subject to the de- 
positor’s order. The depositary, in good faith, and with no knowl- 
edge of the depositor’s wrong doing, parts with possession of the 
property, as ordered by the depositor. The law is well settled that 
such acts do not amount to a conversion. Merely receiving property 
from the wrongful possessor and returning it, before notice of his 
want of title, is no conversion.’’ 

The bank, however, was liable for the amount on deposit with 
it at the time of the decedent’s death. This was not because the 
bank was an executor de son tort but because, as to this amount, it 
was the bank’s duty to make sure that the party to whom it was 
paid was legally authorized to receive it. 


§ 23. Removal of Executor or Administrator.—An executor or 
administrator can be removed from office only for cause. Removal 
is proper whenever the executor or administrator proves to be in- 
eapable of discharging his trust, or unsuitable for the office, or be- 
comes disqualified on grounds not existing when the letters were 
issued to him or the appointment made, or such removal becomes 
advisable for the interest of the estate. The marriage of an exe- 
eutrix or administratrix is sometimes made the ground for her re- 
moval, unless her husband consents in writing to her continuance in 
the office. In most of the states there is a statute which sets forth 
the grounds on which an executor or administrator may be removed 
from office. These statutes contain some peculiar provisions, most 
of which are entirely inapplicable to a corporate fiduciary. Never- 
theless the decisions show that there is good reason for the exist- 
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ence of these statutes. The statutes in the different states are 
somewhat similar in their general purport. 

Reference to a few of them will indicate the nature of the 
grounds upon which an executor or administrator may be deprived 
of his office. 

The Illinois statute provides that ‘‘the county court may revoke 
all letters, testamentary or of administration, granted to persons 
who become insane, lunatic or of unsound mind, habitual drunkards, 
are convicted of infamous crimes, waste or mismanage the estate, 
or who conduct themselves in such manner as to endanger their 
co-executors, co-administrators or securities.’’ § 30, Rev. Stat., 1917. 

In Iowa the law declares that an executor or administrator may 
be removed where ‘‘by reason of age, continued sickness, imbecility, 
or change of residence, or any other cause he becomes incapable of 
discharging his trust, . . . when he shall fail or refuse to return 
inventories or accounts of sales of the estate, or to make reports, 

. or when it is shown to the court or judge thereof by his 
sureties that he has become or is likely to become insolvent.’’ Code, 
§ 3416. 

The Missouri provision reads as follows: ‘‘If any executor or 
administrator become of unsound mind, or be convicted of any 
felony or other infamous crime, or has absented himself from the 
state for the space of four months, or become an habitual drunkard, 
or in anywise incapable or unsuitable to execute the trust reposed in 
him, or fail to discharge his official duties, or waste or mismanage 
the estate, or act so as to endanger any co-executor or co-adminis- 
trator,’’ ete., he may be removed. 


(To be continued ) 
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CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 

the question relates to a check, bill of exchange, note, or other negotiable instrument, or 

te any paper or document, a copy should be sent, also copies of letters having reference 
* to the transaction out of which the question arises. 


KINDS OF INDORSEMENT 


Indiana. 
Editor, Banking Law Journal: 

Dear Sir—We wish you would give us the following information: 
There are, of course, several kinds of indorsements used in indorsing 
checks and negotiable paper. What we want is a copy of these sev- 
eral indorsements, blank, restrictive, ete—all of them. 

Secretary. 


Answer—Indorsements may generally be divided into four classes, 
namely, general, restrictive, qualified and conditional. 

General indorsements are either blank or special, the special in- 
dorsement sometimes being called an indorsement in full. 

The blank indorsement does not mention the name of the person 
in whose favor it is made. It consists merely of the signature of 
the payee or holder. The holder of an instrument indorsed in blank 
is entitled to convert the blank indorsement into a special indorse- 
ment by writing over the signature of the indorser in blank,-any 
contract not inconsistent with the character of the instrument. 

The following are instances of special indorsements: ‘‘Pay to 
John Smith,’’ ‘‘Pay to the order of John Smith,’’ and ‘‘Pay to John 


Smith or order,’’ signed by the indorser. 
540 
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A restrictive indorsement is one which prohibits the further nego- 
tiation of the instrument, makes the indorsee the agent of the in- 
dorser, or vests title in the indorsee in trust for some other person. 

The following are instances of restrictive indorsements: ‘‘Pay the 
within contents to Jack Power only,’’ Power v. Finnie, 8 Va. 411; 
*‘For account of’’ the indorser, Freeman’s National Bank v. National 
Tubeworks, 151 Mass. 413, 24 N. E. Rep. 729; ‘‘Pay Thomas Wilson 
—for our use,’’ Wilson v. Holmes, 5 Mass. 543; ‘‘For collection’’; 
**For collection or credit’’; ‘‘For collection and return,’’ McPherson 
National Bank v. Velde, 49 Ill. App. 21. 

An indorsement ‘‘For deposit’’ is generally held to be restrictive, 
but there are decisions holding that it is a general and not a re- 
strictive indorsement. Indorsements ‘‘To the order of any bank, 
banker or trust company,’’ or ‘‘To the order of any national or state 
bank,’’ are also generally held to be restrictive indorsements, but 
here also there are decisions to the contrary. 

A qualified indorsement is one in which the words ‘‘ Without re- 
course’’ or similar words are used. Such an indorsement does not 
impair the negotiability of the instrument. A qualified indorser 
warrants the genuineness of the instrument and the validity of his 
title just as a general indorser does. The difference between a qual- 
ified indorser and a general indorser is that the qualified indorser 
is not liable as indorser merely because of the fact that the instrument 
is not paid at maturity. 

A conditional indorsement is one which gives the indorsee the 
right to collect upon the happening of a specified condition. 


NEGOTIABILITY OF NOTE MATURING ON CONTINGENCY 


Minnesota. 
Editor, Banking Law Journal: 

Dear Sir—Will you kindly give us an expression of your opinion 
as to the negotiability of a note having the following printed nota- 
tion incorporated in the note proper: 

‘‘This note shall at the option of the holder become at once due 
and payable, if any change takes place in the ownership of the busi- 
ness of the maker or if his stock of goods be damaged by fire or if 
he becomes insolvent or fails to pay any other indebtedness to the 
payee hereof at maturity, or if he be sued by any other creditor or if 
a chattel mortgage be placed on his stock of goods.”’ Cashier. 


Answer—While the note described in the letter is probably nego- 
tiable, its negctiability is somewhat uncertain. It would seem that, if 
the words ‘‘at the option of the holder’’ were ‘omitted the note 
would stand a better chance of being held negotiable. 
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The Negotiable Instruments Law provides that an instrument is 
negotiable although it is payable ‘‘on or before a fixed or deter- 
minable future time specified therein’’, It has been held in a num- 
ber of decisions, however, that while a note, payable on or before a 
certain day at the option of the maker is negotiable, a note payable 
on or before a certain day at the option of the payee or holder is 
non-negotiable. 

The following statement, referring to notes of this character, is 
quoted from Eaton & Gilbert on Commercial Paper, page 214: 
‘Where an instrument is payable at the option of the maker or ac- 
ceptor on or before a.certain date it is quite uniformly regarded as 
negotiable, because payment thereof cannot be compelled before the 
date of maturity, and, therefore, there is nothing uncertain as to the 
date of payment, as far as the liability of the indorser or drawer is 
concerned. But if the note or bill is payable before maturity at the 
option of the payee or holder it becomes uncertain as to the time of 
payment and is, therefore, non-negotiable.”’ 

There are a number of decisions that hold that, where an instru- 
ment is payable on a fixed date, or before that date if a specified 
event occurs, the instrument is negotiable. In Nickell v. Bradshaw, 
Oregon, 183 Pac. Rep. 12, it was held that a note payable five years 
after date was negotiable, notwithstanding a clause which read ‘‘Due 
if ranch is sold or mortgaged’’. 

In this case the court said: ‘‘The words, ‘due if ranch is sold or 
mortgaged,’ do not extend the date of payment, but on the contrary, 
they serve only to accelerate the maturity of the debt. Stated 
broadly, the overwhelming weight of authority is to the effect that, 
where a note is made payable on a definite day and also contains a 
conditional promise to pay at an earlier time, the instrument is not 
rendered non-negotiable by the acceleration clause.”’ 

In the case of Joergenson v. Joergenson, 28 Wash. 477, 68 Pac. 
Rep. 913, it was held that the negotiability of a note, payable four 
years after a stated date, is not affected by a clause providing ‘‘if 
we sell or remove the timber that we have bought on said (payee’s) 
homestead claim, before the expiration of said four years, then this 
note shall be paid at the time of such sale or removal of said tim- 
ber.’’ 

The rule is well expressed in Ernst v. Steckman, 74 Pa. 13, where 
it was held that a note payable 12 months after date, or before if 
the money was made out of the sale of a certain machine, was nego- 
tiable, and where the court said: 

‘*The principle to be deduced from the authorities is this: To con- 
stitute a negotiable promissory note, the time, or the event for its 
ultimate payment, must be fixed and certain; yet it may be made 
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subject to contingencies, upon the happening of which prior to the 
time of its absolute payment, it shall become due. The contingency 
depends upon some act done or omitted to be done by the maker, or 
upon the occurrence of some event indicated in the note; and not 
upon any act of the payee or holder, whereby the note may become 
due at an earlier day.’’ 

In First National Bank v. Carson, 60 Mich. 432, 27 N. W. Rep. 
589, it was held that a note given for a piano was non-negotiable 
where it provided that the note should become due in case of the 
maker’s removal from the county or the sale or removal of the piano. 

In a Minnesota decision, Edwards v. Ramsey, 30 Minn. 91, a note 
payable on or before a specified day, given in payment for a ma- 
chine provided that the payee should have the right to take posses- 
sion of the machine and declare the note due before the maturity of 
the note if he deemed himself insecure. It was held that this provi- 
sion rendered the note non-negotiable. 

Here the court said: ‘‘It has been said that the cases holding that 
an instrument is not negotiable if it contains a clause giving the 
holder the right to declare the debt due, if he deems himself inse- 
eure, are based primarily upon the objection that the date of matu- 
rity is placed wholly under the control of the holder, is completely 
dependent upon his whim or caprice and is independent of any act 
done or omitted by the maker.”’ 


CERTIFICATION MUST BE WRITTEN 
Virginia. 
Editor, Banking Law Journal: 

Dear Sir—I called up a nearby banker and asked him to honor a 
check of a person that he said had enough funds in his bank to pay 
that check, but he refused to honor the check because he said that a 
check could not be certified except when presented in person or by 
mail. Was I correct in my desire? Cashier. 


Answer—A certification, to ‘be valid and binding, must be in writ- 
ing. This is because the Negotiable Instruments Law provides that 
‘‘an aeceptance must be in writing and signed by the drawee.’’ The 
certification of a check is equivalent to the acceptance of a bill of 
exchange. 

If the holder of a check calls up the drawee bank on the tele- 
phone and an officer of the bank states that the check wil! be paid 
on presentment, the drawee may nevertheless refuse to pay the check 
when it is presented, if, for instance, the drawer has in the mean- 


time stopped payment or the bank has discovered that the account 
is insufficient to pay the check. 
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PAYMENT OF DEPOSITOR’S NOTE BY BANK 
Virginia. 
Editor, Banking Law Journal: 

Dear Sir—Is it the duty of a bank to charge the account, when 
sufficient, of a depositor, whose note has been duly indorsed and re- 
ceived by us for credit or collection, at the maturity of the same, 
without his authority to us so to do, or even in the event he requests 
us to the contrary? Cashier. 


Answer—There is a distinction between notes which are payable 
at a bank and notes which are not. Section 77 of the Negotiable In- 
struments Law provides as follows: ‘‘Where the instrument is made 
payable at a bank, it is equivalent to an order to the bank to pay 
the same for the account of the principal debtor thereon.’’ In other 
words, an instrument payable at a bank is equivalent to a check. If 
the bank, at which such a note is payable, refuses without proper 
cause to pay it, it would be liable to the maker in damages in the 
same manner as if it had wrongfully refused to pay his check. It 
has been held, however, that this section does not make a note, pay- 
able at a bank, equivalent to a check in all respects. Where, for in- 
stance, the holder of a note; payable at a bank, failed to present it 
at maturity and at that time the maker had sufficient funds on 
deposit to pay the note and the bank subsequently failed, it was held 
that the failure to present the note did not release the maker from 
liability, although the drawer of the check would have been released 
under similar circumstances. Binghamton Pharmacy v. First Na- 
tional Bank, Tenn., 176 S. W. Rep. 1038. 

If a note does not contain a clause making it payable at the 
maker’s bank, the bank would have no authority to pay the note 
upon its presentment by the holder, in the absence of specific in- 
structions from the maker authorizing such payment. 

Where a bank becomes the actual owner of a note made by its 
depositor, and the note is not paid at maturity, the bank has the 
right to charge the note against the maker’s deposit on the theory 
that a bank has a right to appropriate the funds due upon a gen- 
eral deposit to the payment of any debt due to the bank from the 
depositor. This right is sometimes called a banker’s lien. 

In any event, whether or not a note is payable at a bank, the 
maker has a right to instruct the bank not to make payment. If, 
eontrary to such instructions, the bank pays the note, it will be held 
liable to its depositor. 
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OATHS AND BONDS OF FIDUCI- 
ARIES. 


Oath required. Before the register 
of wills may issue letters he must ad- 
minister an oath to the fiduciary in 
the form prescribed in § 8423. 


Oath by officer of corporation. In 
all cases where a corporation is 
charged with the execution of any 
trust, the oath shall be made by the 
president, vice-president, trust officer, 
secretary, treasurer or actuary. § 8424. 


Administrator’s bond. The register, 
upon granting letters of administration 
must take a bond with two or more 
sufficient individual sureties, or suffi- 
cient corporate security; the register 
may in his discretion permit any cor- 
poration to which letters are granted 
to give its own bond without surety. 
For form of bond to be given see § 8425. 


Bond of non-resident executor. A 
non-resident executor must furnish a 
bond with two or more sufficient indi- 
vidual sureties who are inhabitants of 
Pennsylvania, or sufficient corporate 
security; the register may in his dis- 
cretion permit any corporation, to 
which letters are granted, to give its 
own bond without security. For form 
of bond see § 8427. 


Letters without bond. Where letters 
are issued without requiring a bond, 
the letters are void and the person act- 
ing under them is deemed an executor 


of his own wrong; the register and 
his sureties are liable for all damages 
suffered by any person in such a case. 
§ 8428. 


Bond of executor or administrator of 
deceased fiduciary. Where an executor 
or administrator is appointed for a de- 
ceased fiduciary the register of wills 
may require in addition to the ordinary 
bond, a bond with sureties as above 
required, or in case of a corporatioa, 
its own bond with or without sureties, 
conditioned for the proper application 
of the property held by the decedent 
as such fiduciary and coming into the 
hands of the person or corporation to 
whom letters are issued. § 8429. 


Exceptions to bonds. All bonds may 
be excepted to in respect to the suffi- 
ciency of the sureties or the amount of 
the bond or for other cause. The 
executor or administrator must then 
show that the bond is proper, or the 
register can order a further bond. If 
the executor or administrator does not 
comply with the order of the register, 
the letters must be revoked and issued 
to the next person entitled to them. An 
exception must be taken within three 
months from the time of the filing of 
a full inventory of the estate. § 8430. 


Suits on bonds. All bonds given by 
fiduciaries are held in trust for the use 
of the Commonwealth and such per- 
sons as are interested therein; suits 
may be brought thereon by all per- 
sons interested. § 8431. 


NOTE—Section numbers refer to Pennsylvania Statutes, 1920, West Publish- 


ing Co. 
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Reduction of bonds. Whenever any 
fiduciary gives a bond, the Orphans 
Court may in its discretion, on appli- 
cation of the fiduciary, reduce the 
amount of the bond to an amount suf- 
ficient to give adequate protection. 
§ 8432. 


Expense of corporate bond. Any fi- 
duciary required by law or order of the 
Orphans Court to give a bond, may 
include as an expense of executing the 
trust, such sum paid to a company au- 
thorized by the laws of this state to 
become a surety, as may be allowed by 
the court, not exceeding one per cent. 
per annum on the amount of the bonds. 
$8433. 


NOTICE TO PRESENT OR PAY 
CLAIMS; INVENTORY AND 
APPRAISEMENT. 


Notice of granting letters, and to 
present or pay claims. The executor 
or administrator of every decedent, im- 
mediately after the granting of letters 
testamentary or letters of administra- 
tion must publish notice thereof in one 
newspaper published near the place 
where decedent resided and in a legal 
periodical designated by court rule, 
once a week for at least six successive 
weeks. The notice shall request per- 
sons having claims against the estate 
to make known same, and all persons 
indebted to said decedent to make 
payment. § 8434. 


Time for filing inventory. An execu- 
tor or administrator must make an 
inventory of all personal property of 
the deceased and file it in the register’s 
office within thirty days from the grant 
of administration; but in the case of 
a non-resident decedent, the inventory 
should only include property in Penn- 
sylvania. § 8435. 


Procedure to compel filing of inven- 
tory. The Orphans Court has power to 
compel an executor or administrator to 
file an inventory where he has ne- 
glected or refused so to do, by a body 
attachment. § 8436. 


What is to be included in inventory. 
The following assets are to be included 
in the inventory. 

1. AJi bonds, notes and other evi- 
dences of debt, claims or demands, or 
any other personal property. 

2. The appointment of a person as 
executor is not deemed a release of 
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any debt which the testator has against 
him and such debt is to be included. 


3. Rents due a deceased tenant for 
life. 


4. The arrearages of any rent. 
charge or other rent or reservation in 
the nature of rent, due at the death of 
any tenant of such rent, in fee simple 
or fee tail, or for a term of life or 
lives. 


5. All estates in lands of which the 
decedent was seized, for the life of 
another person, unless the estate has 
been limited to the decedent and his 
heirs. § 8437-8441. 


Inventory of after-discovered prop- 
erty. An inventory of after-discovered 
property by the executor or adminis- 
trator must be filed within thirty days 
from the time of the discovery thereof. 
§ 8442. 


Appraisement. The executor or ad- 
ministrator must cause appraisement 
of the property to be made by two or 
more appraisers who must be sworn. 
§ 8443. 


Notice and filing appraisement. The 
executor or administrator must notify 
the appraisers of time and place of 
making the appraisement and make 
known the personal property of the de- 
cedent in the presence of the persons 
interested in the estate, and must file 
the inventory and _  appraisement. 
§ 8444. 


Compensation of appraisers. The 
appraisers receive as compensation 
such sum as the Orphans Court shall 
deem proper, taking into consideration 
the labor, skill and responsibility in- 
volved. § 8445. 


WIDOWS’ AND CHILDREN’S EX- 


EMPTION. 


How exemption determined. The 
widow, if any, or if none, then the 
children of the decedent may claim 
real or personal property of the value 
of $500. Appraisers are appointed and 
are required to take an oath. Their 
compensation is fixed by the Orphans 
Court. The Orphans Court may enter 
a decree confirming the appraisement, 
and the appraisement and approval 
thereof must be filed in the Orphans 
Court. § 8446-8449. 
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Exemption to minor children. 
minor child or children are left surviv- 
ing and no widow, the executor or ad- 
ministrator must have appraised and 
set aside for them, property of the 
value of $500 whether requested so to 
do or not. The guardian of a child or 
children, and if none the administrator 
or executor with the appraisers, must 
make a selection of the property and 
in so doing must be governed by the 
necessities of the child or children. 
§ 8450, 8451. 


Estate less than $500. If the de- 
cedent leaves a widow or children and 
the estate is not over $500, two ap- 
praisers may be appointed and sworn 
and may set aside property without 
the issuance of letters testamentary or 
of administration. § 8452. 


Claim of exemption out of real estate. 
If the widow or child claim $500 out 
of the real estate and the real estate 
cannot be divided without spoiling it 
and appraisers appraise the real estate 
at over $500, the Orphans Court may 
set apart such real estate for the 
widow or children upon condition that 
the widow or children pay the excess 
over $500 within one year after con- 
firmation of the valuation. 

If the widow or children pay the 
surplus, title vests in them subject to 
any liens. If they fail to pay the bal- 
ance the court must direct the execu- 
tor or administrator to sell the real 
estate, in which case the widow or chil- 
dren get $500 and the balance goes to 
the heirs or other persons legally en- 
titled. 

The widow or children get the rent 
of such property from the time of the 
decedent’s death, except where the 
widow or children fail to pay the sur- 
plus over $500, in which event a pro- 
portionate part of the rent is de- 
ducted. §8453-8455. 


DEBTS OWING TO AND BY DE- 
CEDENT; ACTIONS. 


Order of payment. Debts are to be 
paid by the executor or administrator 
in the following order: (1) Funeral 
expenses; medicine furnished and med- 
ical attendance during the last illness 
of decedent, and servants’ wages, not 
exceeding one year; (2) rents not ex- 
ceeding one year; (3) all other debts 
except debts due to the Common- 
wealth which shall be paid last. § 8458. 
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Payment not compellable until after 
six months. No executor or adminis- 
trator shall be compelled to pay any 
debt of a decedent except those men- 
tioned in subdivision (1) above, until 
six months from the granting of ad- 
ministration. § 8459. 


Rents accruing after death. Rents 
accruing after death of the decedent 
are assets for the payment of the debts 
of the decedent whenever the personal 
estate is insufficient therefor, and the 
Orphans Court must direct the execu- 
tor or administrator to collect the 
rents for such period as Court shall 
fix. § 8460. 


Lien of debts. No debt of a de- 
cedent, including the cost of settlement 
of the estate and funeral expenses of 
decedent (except as provided in Sec. 
8462-8467-8468) shall remain a lien on 
real estate for more than one year 
after the decease of such debtor, unless 
an action is brought within that period 
against the executor or administrator. 
If an action is brought within that 
period and indexed and prosecuted to 
judgment, then a lien is obtained for 
five years only, unless the lien is re- 
vived. § 8461. 


Debts not due within one year. No 
debt not payable within one year shall 
remain a lien on real estate longer 
than one year unless a copy is filed 
within one year indexed as required by 
law; then it is a lien for one year only 
after the debt becomes due, unless 
within one year action be brought, in- 
dexed and prosecuted as above pro- 
vided. (Sec. 8461). When such debt 
is not due within five years it must 
be indexed to be renewed, as above 
provided for, every recurring five 
years. § 8462. 


Mortgages and judgments. The lien 
of any mortgage given, *executed and 
recorded during life of a decedent is 
not impaired by these provisions but 
the bond, except as to real estate on 
which the mortgage is a lien, is sub- 
ject to all these provisions. Judgments 
which were liens at the time of the 
death of the decedent continue to bind 
the real estate for five years and rank 
according to their priority at the time 
of such death; after that period they 
must be revived. § 8467-8468. 


Sale or mortgage to pay debts. 
Whenever it appears to the executor 
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or administrator that the personal 
estate and the rents of the real estate 
are insufficient to pay debts and the 
expenses of administration, he must 
sell or mortgage the real estate under 
direction of the Orphans Court. §8473- 
8474. 


Claim barred by failure to file. No 
creditor neglecting to present a claim 
at an audit of the account, held not 
less than six months after the grant 
‘of letters, and upon due notice to the 
creditor, is entitled to receive any 
share of the estate whether the same 
is solvent or insolvent. § 8598. 


Actions which survive. No personal 
actions, except for slander and libel, 
and no action for mesne profits or 
trespass to real estate shall abate on 
the death of plaintiff, but the executor 
or administrator may be substituted 
and the suit continued to judgment. 
§ 8554. 


Actions by and against executor or 
administrator. An executor or admin- 
istrator may commence and prosecute 
actions and may be sued in any action 
which might have been brought against 
decedent, except as above stated 
§ 8555 


Pending actions of ejectment. An ac- 
tion of ejectment by the vendor of real 
estate to enforce payment of the pur- 
chase money may be sustained by the 
executor or administrator of decedent. 
§ 8556 


Action for rent. An executor or ad- 
ministrator may bring action for rent 
due decedent at the time of his death 
and may distrain therefor upon lands 
charged with the payment thereof. 
§ 8557. 


Recovery of rent due life tenant. 
An executor or administrator of a 
tenant for life may recover from the 
lessee or undertenant the proportion of 
rent due at the death of the decedent. 
§ 8558. 


Executor or administrator may be- 
come party to pending actions. Ex- 
ecutors or administrators may become 
parties to a suit if the action survives, 
and if the decedent dies after judg- 
ment in his favor the executor or ad- 
ministrator may have execution. 
§ 8559. 
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Scire Facias to make fiduciary party. 
The Court has power by a_ writ 
of scire facias to require an executor 
or administrator to become parties to 
a suit, but they are entitled to a rea- 
sonable continuance. § 8560. 


Limitations against debt due estate. 
The Statute of limitations begins to 
run against a debt due the estate after 
decedent’s death from the time the 
debt becomes due notwithstanding the 
fact that letters are not granted. 
§ 8565. 


Suit against fiduciary by cofidu- 
ciary. Where one of two fiduciaries is 
personally indebted to the estate the 
other fiduciary may sue him on behalf 
of the estate; but this shall not affect 
the liability of a fiduciary to account 
therefor; this remedy is in addition to 
other remedies. § 8567. 


Compromise of claims. Whenever it 
is proposed to compromise a claim by 
or against a minor or an estate or to 
settle any question or dispute con- 
cerning the validity or construction of 
any will or the distribution of any de- 
cedent’s estate the Orphans Court is 
authorized to hear the matter and en- 
ter a decree which shall relieve the fi- 
duciary of responsibility in premises. 
§ 8569. 


INVESTMENT AND MANAGEMENT 
OF ESTATE. 


Legal investments. A fiduciary may 
invest in the stock or public debt of 
the United States or in the public debt 
of this Commonwealth, or in bonds or 
certificates of debt legally issued by 
any of the counties, cities, boroughs, 
townships, or school districts of this 
Commonwealth, or in mortgages or 
ground rents in this Commonwealth, 
but investments are not to be made in 
disregard of the directions of the will. 
A fiduciary may also invest in Federal 
farm loan bonds, and with the per- 
mission of the Court in real estate in 
this Commonwealth, other than ground 
rents, or in bonds or certificates of debt 
issued by any state of the United 
States or any of the counties or cities 
of such other state at a price the Court 
thinks proper, if for advantage of the 
estate, and no change in succession is 
occasioned by such investment and it 
is not contrary to a direction of the 
will. If investment is made in one of 
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the ways above mentioned, the fiduci- 
ary is not liable for loss. § 8576-8573. 


Expense of procuring guaranty. A 
fiduciary required by law, order of the 
court or will to invest in mortgages or 
other securities may include a sum not 
exceeding one half of 1% as an ex- 
pense of the trust if paid to a com- 
pany authorized by the laws of this 
state to guaranty payment of principal 
and interest. §8574. 


Organization of corporation to carry 
on business. With the approval of the 
court and on consent of all persons in- 
terested and the guardians or commit- 
tees of such as are under age or non 
compos mentis, fiduciaries may them- 
selves, or jointly with others, organ- 
ize a corporation to carry on the busi- 
ness of a decedent, whether the busi- 
ness was owned by the decendent sole- 
ly or in partnership with others, if 
such business is one for which a 
charter could have been obtained dur- 
ing the lifetime of the decedent, and 
may contribute to the corporation 
property of the estate which was in- 
vested in the business and may ac- 
cept stock for same. The stock is to 
be held subject to same uses and trusts 
as the property was before organiza- 
tion of corporation; the fiduciary may 
vote the stock, and sell it under the di- 
rection of the court. § 8575-8577. 


Voting stock held by fiduciaries. The 
fiduciary has the same right to vote 
stock as the owner had in his lifetime. 
If the stock is held by a number of fi- 
duciaries, the majority decide the vote, 
or if by an even number of fiduciaries 
and their vote is even, the Orphans 
Court directs how the stock is to be 
voted. § 8578. 


Liability for interest. No executer 
or administrator is liable for interest 
except for the surplusage of the estate 
in his hands when the accounts are or 
ought to be filed, unless he has used 
the funds for his own purposes. Where 
he is liable for interest the rate is de- 
termined by the Orphans Court but it 
cannot exceed the legal rate. §8579, 
8580. 


Single compensation to person acting 
as executor and trustee. Only single 
compensation is allowed to a person 
acting as executor and trustee but a 
trustee is allowed a reasonable com- 
mission on the income of an estate held 
in trust. § 8581. 
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Contract for sale or purchase of 
real estate. Where a person has agreed 
in writing to sell real estate or has 
purchased real estate and died, the Or- 
phans Court, if the facts are insuffi- 
cient in equity, may decree specific 
performance of the contract, and this 
remedy is exclusive. §8501, 8502. 


Power of fiduciaries as to real estate. 
The executor of any will, to whom is 
given a naked authority only to sell 
real estate, holds the same interest 
therein and has the same power for all 
purposes as if the same had been de- 
vised to him, to be sold unless the 
testator directs otherwise; but all 
powers to sell or let real estate or 
ground rent authorize sales, convey- 
ances or leases, either public or private, 
unless expressly restricted to one or 
the other mode by will. All powers 
authority and directions not given to 
any specific person are deemed to be 
given to the executor. No such power, 
authority or direction can be exercised 
except under control of the Orphans 
Court and after entry of security if the 
Court so directs. Purchasers at a sale 
under a power are not bound to see 
to the application of the purchase 
money and take title free from such 
obligation. 

Unless otherwise provided by the 
will, any trustee has power to make 
a lease for a term not exceeding five 
years; any guardian may make a lease 
not exceeding five years which shall 
expire before the minor attains ma- 
jority. If either deem it advisable to 
make longer leases, they may apply 
to the Orphans Court which may give 
such authority on proper terms and 
may direct the fiduciary to file a bond 
with corporate security or two indi- 
vidual sureties, but if such trustee or 
guardian is a corporation the court 
may permit it to enter its bond without 
surety. § 8533-8539. 


Election by guardian or trustee to 
take different property. Whenever real 
estate is directed by will to be sold 
and the proceeds are bequeathed to any 
minors or cestui que trust and all elect 
to take the real estate instead of lega- 
cies, the Orphans Court may empower 
the guardian or trustee on behalf of the 
ward or cestui que to enter into an 
election to take the land and such 
election must be recorded, and whea- 
ever money is directed to be invested 
in rea] estate, the guardian or trustee 
may in the same manner elect to take 
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money instead of buying the land. 
§ 8540, 8541. 


Appraisement required by will. 
Whenever the will directs appraise- 
ment of land without naming the ap- 
praisers, the court may appoint two or 
more appraisers unless the testator has 
designated the number to be appointed. 
The appraisers must take an oath and 
their compensation is fixed by the 
court. The appraisement is returned 
to the court and if confirmed is con- 
clusive unless an appeal is taken with- 
in six months. After confirmation the 
appraisement may be accepted or re- 
fused. If accepted, the court shall 
adjudge the property to the proper 
person. If that person refuses to take 
at the appraisement then the court 
may adjudge the property to the per- 
sons entitled under will in such an 
event, or if the will contains no such 
provision then to the persons legally 
entitled thereto. § 8543-8547. 


Boundaries of curtilage; petition. 
Whenever any building or dwelling 
house is devised without defining the 
boundaries of the curtilage or lot ap- 
purtenant to such building, the court 
may appoint two commissioners (who 
must take an oath and whose compen- 
sation is fixed by the court) who report 
by metes and bounds the limits and 
extent of ground necessary for the 
convenient use of the building for the 
purposes for which it was intended. 
The report may then be confirmed by 
the court and recorded. The person 
entitled takes the same estate in the 
ground as in the building. § 8550- 
8552. 


DEVISES AND LEGACIES. 


Notice of devise or bequest to cor- 
poration. An executor must within 
three months after qualifying make 
known by letter the nature and amount 
of such devise and bequest, together 
with his aame and place of residence. 
§ 8507. 


Abatement of Legacies. If, after de- 
ducting the costs and expenses of ad- 
ministration, the balance is not suffi- 
cient to discharge all pecuniary lega- 
cies, abatement is to be made in pro- 
portion to the legacies given, unless 
the will otherwise directs. § 8508. 


Legacies; when payable; interest. 
Legacies are due six months from the 
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death of the testator, if no time is 
stated in the will. Interest runs from 
the expiration of one year after the 
death of the testator, whether the leg- 
acy is direct or in trust, unless a con- 
trary intention appears in the will, ex- 
cept if an account is filed, confirmed 
and distribution awarded before the 
end of the year, then interest runs 
from the date of the award, but where 
a legacy is for a widow or child or 
for the maintenance of any person 
interest runs from the death of the de- 
cedent. § 8509. 


Apportionment of income. All an- 
nuities and payments of rent, income, 
interest or dividends directed by the 
will to be made during the lifetime of 
a beneficiary or for the life of another, 
or for a term of years shall be appor- 
tioned to the date of death or to the 
end of the term of years. § 8510. 


Security by person entitled to in- 
come; trustee. Whenever any person 
is entitled to an income for life or any 
other limited period, the property 
shall be delivered to such person upon 
his giving security to secure the per- 
son entitled in remainder. Should 
such person refuse, neglect or be un- 
able to give such security, the court 
shall upon due notice to all persons 
interested, appoint a suitable person 
or corporation trustee to hold the prop- 
erty and pay the income to the per- 
son entitled thereto, and at the ter- 
mination of the trust to account to the 
owner. The trustee must give suit- 
able security. The trustee is not an 
insurer but is liable to the same extent 
as other trustees are. § 8511. 


Remedy for enforcement of legacies. 
The Orphans Court has exclusive jur- 
isdiction of the enforcement of all leg- 
acies. Where legacies are charged on 
land, the Court may order the owner, 
heir or devisee to pay such legacy and 
provide that if payment is not made a 
fiduciary or trustee to be appointed by 
the court may make a sale of such 
real estate to pay the legacy, but before 
a legatee is entitled to the benefit of 
any such decree, the legatee must give 
a bond for the indemnity of the de- 
visee, heir or owner in the event that 
a debt due by the testator is recovered, 
for payment of which the real estate 
would be liable. § § 8512 to 8514. 


Discharge of residuary estate from 
future payments. Whenever a test- 
ator bequeaths an annuity or legacy 
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payable at a future time, and such an- 
nuity or legacy becomes a charge upon 
the residuary estate, the executor or 
any person interested may, six months 
from the granting of letters, apply to 
the Orphans Court by petition for re- 
lief. If all debts have been paid or 
secured, the court may make a decree 
that sufficient lawful investments be 
set aside to meet such charge and 
that all real and personal property re- 
maining be discharged from the lien. 
An appeal can be taken within six 
months. The provisions, however, do 
not affect a lien against property 
specifically charged by the testator 
with the payment of an annuity or 
legacy. The portion set apart con- 
tinues in the possession of the exe- 
cutor or trustee of the will. The ex- 
ecutor or trustee upon request must 
file within one year after the decree is 
made, and every year thereafter an 
account; if the income is more than 
enough to meet the charge the court 
may order the surplus paid to those 
entitled to the residuary estate or the 
surplus income may be ordered in- 
vested in lawful securities for the fur- 
ther security of the annuity or legacy. 
On application of a person interested, 
if it appears that the charge of any 
annuity or legacy has been extin- 
guished by death of the annuitant or 
otherwise the court may make an order 
discharging the property so held or 
some of it. An appeal can be taken 
within six months. These provisions 
do not affect in any way the legal or 
equitable rights to the residuary estate 
or the ultimate enjoyment of the es- 
tate. §§ 8518 to 8522. 


Discharge of realty from lien of leg- 
acies where legatee cannot be found. 


551 


Whenever any dower, legacy, recog- 
nizance or other charge is imposed on 
land, and such charge is due and the 
person entitled to payment cannot be 
found, the owner of land may petition 
for relief. Notice by publication is 
given to the person to show cause why 
the money should not be paid into 
court. If the person does not appear 
the court may make a decree to pay 
the money into court and discharge the 
land and the decree may be recorded. 
§ § 8523-8524. 


Where legacy has been paid. When- 
ever any charge is imposed on land 
and the charge has been paid, or 
twenty years have elapsed after the 
principal of the charge was payable 
and no payment has been made on 
account by the owners of the land and 
no acknowledgment of payment is on 
record, the Orphans Court may on 
proper notice, decree the discharge of 
the land from such charge or lien and 
a certified copy of the decree may be 
recorded. § § 8523-8528. 


Cases not otherwise provided for; 
decree. Whenever any charge is im- 
posed in any case not above provided 
for, the person interested may peti- 
tion the court for leave to pay the 
legacy or other charge into court and 
the court may make a decree dis- 
charging the land on payment into 
court. The decree may be recorded. 
The money remains in court until the 
person entitled to it presents a petition 
and the court may then make distribu- 
tion to those entitled. Any party ag- 
grieved may appeal. § § 8529-8532. 


( To be continued ) 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending July 17, 1920, 


and July 16, 1921: 


Leans and 
Members of Federal Discounts 
Reserve Bank Average 


1920 
Bank of New York, N. B. A... $50,704,000 
Bank of the Manhattan Co.... 142,030,000 
Mechanics’ & Metals Nat. Bk. 205,666,000 
Bank of America. 59,908,000 
National City Bank 583,257,000 


Chemical National Bank 164,410,000 
Atlantic National Bank 20,910,000 
Nat. Butchers & Drovers Bk.. 4,639,000 
American Exchange Nat. Bk.. 127,446,000 
National Bank of Commerce.. 330,183,000 


Pacific Bank 25,039,000 
Chatham & Phenix Nat. Bk... 124,511,000 
Hanover National Bank 128,511,000 
Metropolitan Bank 33,207,000 
Corn Exchange Bank 157,020,000 


Importers & Traders Nat. Bk. 42,428,000 
National Park Bank 208,722,000 
East River Nat. Bank 11,740,000 
Second National Bank 23,368,000 
First National Bank 298,774,000 


Irving National Bank 199,119,000 
N. Y. County Nat. Bank 14,503,000 
Continental Bank 8,119,000 
Chase National Bank 373,395,000 
Fifth Avenue Bank 20,423,000 


Commonwealth Bank 9,006,000 
Garfield National Bank 15,323,000 
Fifth National Bank 15,081,000 
Seaboard National Bank 50,121,000 


Coal & Iron Nat. Bank 20,124,000 
Union Exchange Nat. Bank... 18,966,000 
Nassau Nat. Bank, Bklyn 17,723,000 
Columbia Bank 23,179,000 


State Ranks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank 18,512,000 
Bowery Bank 5,488,000 
State Bank 66,065,000 


Loans and 
Discounts 
Average 


1921 
$35,469,000 
122,868,000 
176,807,000 

53,515,000 
459,868,000 


124,841,000 
17,094,000 
5,057,000 
103,513,000 
292,602,000 


20,957,000 
113,332,000 
110,301,000 

41,556,000 
168,020,000 


33,781,000 
165,311,000 
10,567,000 
22,672,000 
257,596,000 


169,443,000 
12,131,000 
6,636,000 
276,018,000 
19,759,000 


8,233,000 
15,682,000 
12,970,000 
49,206,000 


15,716,000 
17,652,000 
16,446,000 
24,831,000 


17,343,000 
5,328,000 
75,019,000 


Legal Net 
Deposits 
Average 


1920 
$39,864,000 
117,033,000 
158,565,000 

57,137,000 
655,928,000 


117,364,000 
18,631,000 
3,563,000 
97,398,000 
275,336,000 


23,740,000 
120,793,000 
‘128,437,000 

37,118,000 
168,353,000 


31,250,000 
167,067,000 
12,002,000 
19,046,000 
183,323,000 


191,552,000 
14,056,000 
6,288,000 
296,104,000 
20,999,000 


8,968,000 
15,285,000 
13,453,000 
47,690,000 


15,761,000 
19,743,000 
15,021,000 
22,552,000 


18,971,000 
5,373,000 
66,489,000 


Legal Net 
Deposits 
Average 

1921 
$27,325,000 
117,007,000 
143,192,000 

50,233,000 

496,216,000 


95,376,000 
14,397,000 
3,795,000 
88,023,000 
226,897,000 


22,363,000 
108,902,000 
100,323,000 

44,953,000 
165,696,000 


25,627,000 
136,063,000 
11,051,000 
18,117,000 
189,321,000 


173,003,000 
13,917,000 
5,519,000 
228,698,000 
19,509,000 


8,604,000 
14,935,000 
12,781,000 
44,444,000 


12,578,000 
18,089,000 
13,886,000 
24,162,000 


17,554,000 
5,098,000 
74,073,000 








Courtesy-- 


—‘*Politeness combined with kindness’’...Webster 


EAL courtesy in the full sense of the word has 

been a fixed principle (not a policy) of the 
Chemical National Bank throughout its career of 97 
years. 

This principle has been a vital factor in our success. 
To it may be attributed the fact, that the bank still 
has as customers the descendants of its original de- 
positors. 


We are seeking new business on our record. 


THE CHEMICAL NATIONAL BANK 


OF NEW YORK 


Banking Forms 


There is nothing which so greatly facilitates the 
work of a bank as the possession of a set of forms 
properly adapted to its particular needs. A bank 
cannot operate at its fullest efficiency unless it is so 
equipped. The Banking Law Journat has, with 
the assistance of a number of leading banks, com- 
piled an up-to-date set of banking forms covering 
the various departments of modern commercial 
banks, trust companies and savings banks. In addi- 
tion to the banking forms the book contains a num- 
ber of legal forms for banks. 


Price $2.00 postpaid 
THE BANKING LAW JOURNAL 
127 Federal St., Boston, Mass. 
Address Book Orders, 253 Broadway, New York. 








BANK AND INVESTMENT ITEMS 


EDMUND D: HULBERT, president, 
Trust Company Division, American 
Bankers’ Association, and president, 
Merchants’ Loan & Trust Company, 
Chicago, who will preside over the ses- 
sions of the Trust Company Division 
at the Los Angeles convention in Octo- 
ber, is announcing to all members of 
the Trust Compay Division a change 
made in arrangements for headquar- 
ters and meetings of the division at 
the Los Angeles convention, October 
3-7. 

Instead of the Hotel Clark, as orig- 
inally announced, the Ambassador 
Hotel will be used by the trust com- 
pany delegates. This change has been 
effected for the purpose of relieving 
the congestion in hotels in the center 
of the city. All trust company dele- 
gates and guests have been asked to 
specify the Ambassador in writing for 
reservations. 

The Ambassador is a new hotel and 
the appointments are first-class in 
every respect. All of the meeting 


places in the center of the city are 
easily accessible from the Ambassador 


by surface car or auto within a few 
minutes. 


EQUITABLE TRUST OPENS SAN 
FRANCISCO OFFICE—The State 
Banking Department of California has 
recently authorized H. C. Harding, 
Esq., to maintain offices in San Fran- 
cisco as Pacific coast representative of 
The Equitable Trust Company of New 
York, the third largest trust company 
in the country. The offices are located 
on the seventh floor of the American 
National Bank Building. ; 

Mr. Harding is a graduate of Leland 
Stanford University. He has had a 
diversified banking experience, having 
been associated with the International 
Banking Corporation in San Francisco 
and the Lumberman’s Trust Company, 
both in San Francisco and Portland, 
Oregon. He recently resigned from 
Blair & Company, Inc., whom he rep- 
resented in Cleveland, to assume his 
present duties. Several months ago, 
Mr. Harding was appointed Pacific 
coast representative of the company 
and prior to the opening of an office 
he conducted a very careful and thor- 
ough investigation of business and 


financial conditions on the Pacific 
coast. Prior to the establishing of this 
Pacific coast office, The Equitable 
Trust Company had no representative 
west of Chicago. 


THE CONTINENTAL AND COM- 
MERCIAL BANKS, Chicago, have is- 
sued in booklet form the address of 
George M. Reynolds, entitled “Capital 
—Shall We Export It or Use It for 
American Business.” Mr. Reynolds de- 
livered this address at a banquet given 
by the Millers’ National Federation at 
Chicago, June 30, 1921. These banks 
have also issued, through their pub- 
licity department, an attractive book- 
let measuring 9x12 inches, containing 
the banks’ principal advertisements of 
1920-21. The advertisements are 
printed in black over a green tint- 
black. A color scheme of green, blue 
and yellow makes a striking cover. 


THE LONDON JOINT CITY AND 
MIDLAND BANK, LTD. in _ its 
Monthly Review, dated May 31, pub- 
iishes the following item concerning 
British overseas trade: 

“The downward movement in the 
value of both imports and exports con- 
tinued during April. The trade returns 
for that month show that imports at 
90 millions were 3% millions less and 
British exrorts at 59% millions seven 
millions less than in the previous 
month, while the excess of imports 
over exports increased from 18 millions 
to 21% millions. The disparity would 
have been more marked in view of the 
coal strike but for the fact that the 
April returns include the trade move- 
ment of the later days of March, and 
do not completely cover the month of 
April. 

“How great has been the decline in 
the value of British overseas trade may 
be seen from a comparison of the totals 
for the first four months of 1921 with 
the figures for the corresponding 
period of 1920. Imports have declined 
300 millions, British exports 114 mil- 
lions, and foreign and colonial exports 
60 millions. The net result is that the 
adverse balance of merchandise trade 
has fallen from 200 millions to 75 mil- 
lions. These figures have been brought 
about by substantial decreases in the 
general price-level and the volume of 
goods.” 
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LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. R. McKENNA 


JOINT MANAGING DIRECTORS: 
S. B. MURRAY F. HYDE E. W. WOOLLEY 


Subscribed Capital - £38,116,050 


Paid-up Capital - 
Reserve Fund - - 


Deposits (Dec. 31st, 1920) 


HEAD OFFICE : 


- 10,859,800 
- 10,859,800 
baad 371 »,841 ,968 


5, THREADNEEDLE STREET, LONDON, E.C.2. 


OVER 1,500 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH : 65 & 66, OLD BROAD STREET, LONDON, E.C. 2. 


Atlantic Offices: ‘‘ Aquitania ’’ 


“‘ Berengaria’’ 


‘* Mauretania” 


AFFILIATED BANKS: 
BELFAST BANKING CO. LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


MEDLEY SCOVIL AND COMPANY, 
the New York advertising firm, has 
moved from its old quarters at 25 
Broad street, to new and larger offices 
in the new Cunard building at 25 
Broadway. 

The move is actuated, it is an- 
nounced, by the rapid growth of the 
organization, which in recent months 
has been materially augmented to 
widen the sphere of the company’s op- 
erations. For some years the agency 
has specialized in banking, trust com- 
pany and financial advertising, and is 
well known tc bankers and financiers 
throughout the country as specialists 
in this field. It was one of the first 
of the agencies to recognize the pos- 
sibilities in the export fields and num- 
bers among its clients some of the 
oldest and largest banks, both foreign 
and domestic, doing business abroad. 

The Scovill company, however, has 
recently branched out aggressively into 
the commercial field and has taken on 
some important new accounts, among 
them the Merchant Shipbuilding Cor- 
poration and the United American 
Lines of the Harriman interests; S. O. 
Stray and Company, operators of the 
Stray Line of steamships to Norway: 
the International Freighting Corpora- 
tion and others. It is understood also 


OVER 160 OFFICES IN SCOTLAND 


that the Scovil company will shortly 
take over one of the largest of the 
American textile accounts. 

Medley Scovil, president of the com- 
pany, has been closely identified with 
financial advertising matters for more 
than twenty years in executive ca- 
pacities for the New York Times, the 
New York Herald, the Wall Street 
Journal, ad the Boston News Bureau. 


THE NATIONAL BANK OF THE 
REPUBLIC OF CHICAGO, in its 
monthly review of business, dated July 
1, writes of the present situation as 
follows: 

“The recurrent wave of pessimism 
now sweeping over the country is 
largely the result of impatience with 
the progress of readjustment, although 
it must have been apparent some time 
since that the very magnitude of our 
national problems rendered the return 
of any considerable degree of pros- 
perity in 1921 a remote possibility. At 
the same time there has been a ten- 
dency to stress the adverse factors in 
the situation, while minimizing the 
favorable developments, this being a 
psychological manifestation peculiar to 
periods of business depression. Thus 
the substantial improvement in the 
textile and leather trades is over- 
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5 he KNOWLEDGE and 
Experience back of 
this National Invest- 
ment Service are at the 
command of bankers in 
or near the 50 leading 
cities. 


NewYork 
Chicago 
Boston 


Philadelphia 


shadowed by the curtailment in the 
steel industry, although we know that 
normally the metal trades are the last 
to undergo readjustment in any period 
of depression. Likewise belated liqui- 
dation in such commodities as mineral 
oil, sugar, paper and the like is allowed 
to outweigh in importance the accum- 
ulated evidences of stabilization at 
lower levels of such things as copper, 
cotton, wool, silk, hides and grains.” 


GUARANTY TRUST COMPANY of 
New York has been appointed trustee 
under The Salt’s Textile Manufactur- 
ing Company and Griswold Worsted 
Company Indenture and Deed of Trust 
dated June 1, 1921, securing an author- 
ized issue of $3,500,000 par value The 
Salt’s Textile Manufacturing Company 
First Mortgage 15 year 8 per cent. 
Sinking Fund Gold Bonds due June 1, 
1936. 


THE BUFFALO TRUST CO. of Buf- 
falo, New York, at the annual meeting 
of its stockholders, held July 12, 
elected Myron S. Hall, who has been 
president, chairman of the board, and 


at the same meeting, George F. Rand, 
Jr., was elected president. 

The stockholders also elected the 
following board of trustees: Edward 
H. Butler, Le Grand 8S. De Graff, Jo- 
seph P. Fell, Frank H. Goodyear, My- 
ron 8S. Hall, William R. Huntley, 
George A. Kelier, Edwin C. Klinck, 
Seymour H. Knox, Edwin 8S. Miller, 
Roland Lord O'Brian, George F. Rand, 
Jr., Charles R. Robinson, Dexter P. 
Rumsey, J. F. Schoeilkopf, Jr., Eugene 
Tanke, John C. Trefts. 

Mr. Hall began his banking career 
in Buffalo with the Fidelity Trust 
Company. Under his management the 
Buffalo Trust Company, formerly the 
Buffalo Loan, Trust & Safe Deposit 
Company of Buffalo, has grown from 
an institution with total resources of 
$3,000,000 to its present position with 
total resources of nearly $20,000,000. 


THE CHEMICAL NATIONAL BANE. 
of New York, in the May issue of the 
Chemical Bulletin, makes the follow- 
ing observation on the trend of gen- 
eral business: 

“The past month has witnessed a 
continuation of the liquidation process, 
with further price recessions, decreased 
pig iron production, a falling off in the 
unfilled orders of the U. S. Steel Cor- 
poration and other evidences that busi- 
ness as a whole has still some diffi- 
cuties to surmount. In spite of these 
unfavorable developments, signs of re- 
viving industry and improved business 
conditions are more strongly in evi- 
dence than at any time since the 
drastic decline started one year ago. 

“Conditions in the speculative mar- 
kets continued unsettled during the 
first part of April, but distinct im- 
provement was recorded during the 
latter part of that month and early in 
May. Industrial stock prices advanced 
during April, rails declining, but May 
trading has seen a revival of activity 
in rails, and an advance of several 
points.” 


SHAWMUT BANK’S NEW VAULT 
—The new vault which the National 
Shawmut Bank of Boston is installing 
in connection with the extensive en- 
largement of its quarters which has 
been going on is to be built by the 
York Safe & Lock Company, of York, 
Pa. It is to be a large safe deposit 
and security vault with heavy steel 
lining and heavy doors, with several 
thousand safe deposit boxes, all of the 
most modern and improved construc- 
tion. 





